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Df8TinCT OP NEW-YORK, u. 

BE TT REMEMBERED, That on the twentr-firit day of Augas^ Hi 
the thir^-eightb year of the Independence of the United States of Ameriea, 
Isaac KiLXY,of the said district, hath deposited in this office the title of 
a book^ the right whereof he elaims as proprietor, in the words following, to 
wit: 

^ An exact Abridgment, In English, of the Eleven Books of Report! of the 
** learned Sir Edward Coke. Knt. late Lord Chief Justice of England, aod of 
^ the Counoell of Estate to his majesty King James. Composed by the jodl* 
** oious Sir I'homas Ireland, Knt. late of Grayes Inne, and an antient rnder 
" of that honorable sooietie. Wherein is brienv contained the very sub^^tance 
** and marrow of all those reports, together with the resolutions on every case. 
'' Also a perfect table for the finding of the names of all those eases, and tho. 
** principal matters therein contained; ven* nsefuU for all men, especially the 
*' students and practitioners of that honorable profession. Brevitiu MemaHm 
*' Amica. First American from the third tlondon edition. To which is 
'* now added an Abridgment of the Twelfth and Thirteenth Books. I^y 
« John A. Dunlap." 

In conformity to the act of the Con^si of the United States, entitled 
" An act for the encouragement of learning, by securing the copies of maps» 
*' charts and books to the authors and proprietors of such copies, during the 
*' times therein mentioned;** and also to an act entitled '* An net supplemen- 
** tary to an act, entitled an act for the encouragement of learning, by 
<* securing the copies of maps, charU and books to the authors and proprie- 
*' tors of such copies during the times therein mentioned, and extendinr 
^ the benefiu thereof to the arts of designing, engraving, and etching hia- 
** torieal and other prints." 

THEKOiy RUBD, 
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TO THE READEB. 



GfilTTLB BEADER9 



THC abridger of these reports was not only a learned 
hiwytrj but also was veiy conversant with the author 
of diem : for my part, I was only entreated by many 
&icnds to view and correct the copy from the presse : 
if any bcalts be, you may blame the printer. If I 
should commend the origiiudl work, I should disparage 
the author, who all learned lawyers know, that never 
any man wrote like him : and for the excellency of 
this abridgement, it hath in it thi? very pith and sub- 
stance of the reports at large, and so I rest. 

It b an abuse, that the lawes and usages of the 
realme, with their causes, are not written, whereby 
thejr may be known, so that they may be understood 
of alL MkrouT Justice, foL 225. 



PREFACE TO THE FIFTH EDITION. 

OF Sir Thomas Ireland, by whom the first eleven 
books of Coke's Reports were abridged, I have been 
unable to find any further particulars than those stated 
in the title page and preface to the third edition of his 
abridgment, excepting that he also abridged the 
reports of Sir James Dyer, printed in l'55l. The 
third edition of the abridgment of Coke, from which 
the present is taken, was printed in 1657. There had 
been a previous edition, whether the first or second^ 
I cannot discover, in 1650, and a later one m 16^6; 
so that this work had gone through no less than four 
impressions within no very long period after the 
original reports of Sir Edward Coke first appeared ; 
an unequivocal sign of the estimation in which it was 
held. 

To the American edition, is added an abridgment 
of the twelfth and thirteenth books of the reports. 
These were not published until after the death of the 
author, and although containing some important deci- 
sions, are not, in general, of as much utility to the 
practitioner as the former books. Many of die cases, 
although of importance when decided, have now be- 
come useless to the merely practical lawyer, as well in 
England as in this country : the abolition of the feudal 
tenures and of the courts of star-chamber and high com- 
missions have rendered many of the decisions obsolete 
in that country ; and in this, our never having adopted 
the ecclesiastical jurisdictions, and our different judicial 
polity, render many more inapplicable. In forming the 
abridgment of these two parts, reference has always 
been had to the importance of the decision. In the 
description of cases just referred to, the utmost brevity 



PREFACE- 

has been studied, and merely the statement of the 
case, and the points which were adjudicated, are given ; 
in other instances they have been extended to a greater 
length. 

The phiaseology of the original reports has been 
preserved as far as was consistent with the nature of 
the work. 

As the eleven books, abridged by Sir Thomas 
Ireland, were not submitted to the revisal of the per- 
son who abridged the two last, he does not consider 
lumself accountable for any inaccuracies which may 
be diaeovered in them. 
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COKE'S REPORTS. 



THE FIRST BOOK. 



The Lord Bueihursts Caacy 40 Eliz.fo. 1. 

IF a man for him and bis heirs, do warrant land to one and 
his heirs ; this is a general warranty, because there is not a 
yesiraint against any particular person in certain. 

Upon a feoflFinent without warranty, the feoffee sbaH haw 
idl the charters, which comprize warranty, and others, though 
they be not given to him, because he is to defend the tide at 
Ms periL Upon a feoffment with warranty, without expressc 
grant, the feoffee shall not have any charters which senre for 
to derain the warranty paramount Also the feoffor shaH 
have all charters, which serve for maintenance of the title ; 
the feoffee shall have att which maintain die possession ; as 
court rolls, and which are concomitant and incident to the 
possession. 

If A* be seized of a seigniory, rent, advowson, or other thing 
that lyeth in grant, and grant the same over unto B. with 
warranty, and B. grant that to C. with warranty. In this case 
C. shdl have the first deed, although B. be bound to warranty, 
for without diat he cannot make any defence against A. or 
any claiming by him. 



Pel/MtM Case, 33 EBz./o. 14. 

A. tenant for fife, the remainder in tail, the remainder 
in fee, bargiuns and sells the land to one, who before the sta- 
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tute of 14 EL CO. 8. suffers a recovery, in which A. is vouched, 
and voucheth over, and he in remainder enters, and the entry 
is adjudged lawful! ; for the recovery is a forfeiture, and the 
remainder may enter, for it is the common assurance ; as if 
tenant for life had levyed a fine, &c. and suing of execution, 
doth not toll the entry of the remainder, and a writ of error 
was sued, and the plaintiff released the errors. 



Porters Casty 34 Csf ZS Eliz.fo. 22. 

32 H. 8» P. devised a house to his wife and her heirs, upon 
condition, that she by advise, &c. with all convenient speed, 
after his death, should assure it, &c. for maintenance of a free 
school, Effc. for ever, and dies, 32 H. 8. the wife enters, and 3 
E. 6. leases to A. for years, the heir of P. enters, and his entry 
adjudged lawful! ; because 23 H. 8. extends not to good uses, 
nor doth it malce the conveyance void, or give entry, but 
makes the use void : and admit the use void, yet the condition 
is not, for counsel may devise, &c. as to have a corporation 
by patent, and license to assure, and therefore the wife ought 
to have performed it. 

Any man at this day may give lands, tenements, or heredi- 
taments to any person or persons for the finding of a preacher, 
maintenance of a school, maimed souldiers, poor people, re- 
paration of churches, lugh-wayes, bridges, marriage of poor 
maids, or any other charitable uses. But it is good policy in 
every such feoffment or estate, to reserve to the feoffer and 
his heirs any small rent, or to expresse some small sum of 
money for the consideration of the cause before recited. 



Alton Woods Case^ 42 Elix.fo. 40. 

H. 8. seised of an estate tail to him, 'and the heires males 
of his body, and of a fee expectant, grants in tail, and dies 
without issue male ; adjudged that the grant is void ; for the 
king h%d an estate taile in possession, by which he might grant 
a lawful! estate for his own life, and a fee, by which he might 
grant an estate tail by special recital. And these words {ex 
sfeciali gratia^ &c.) shall not produce a strainable construc- 
tion against the rules of law, or in deceptionem regis. 



LIB. I.] Sir Edward Cokeys Beparts. 



CapeU Casey 23 Eliz.fo. 62. 

A. tenant in tail, the remainder to B. in tail, B. grants a 
rent charge, A. suffers a common recovery, and dies without 
issue, the grantee distraines, the alienee of A. brings a re- 
plevin ; adjudged for the alienee by all the justices of England 
that a common recovery against a tenant in tail shall bind not 
only the remainder, and aU leases, charges, &c. granted or 
made by him in remainder ; but also the reversion, and all 
leases, charges, &c« granted by him in reversion. 

Archers Casey 39, 40 EHz.fo. 66. 

LAND was devised to the father for life, the remainder to 
the next heir male of the father, and to the heirs male of his 
body ; the devisor dies, the father mfeoffs J* S. with warranty. 
First it was resolved by Anderson and Walmeslyy et toU Cur. 
that the father had but only an estate for life, for that he had an 
expresse estate for life demised unto him, and the remainder is 
limitted to his next heir male in the singular number, and his 
right heir male may not enter for the forfeiture in his life, for 
he cannot be heir so long as he liveth. Secondly, it was re- 
solved, that the remainder to his right heir is a good remain- 
der, although he cannot have a right heir during his life, but 
it sufficeth that it veateth eo instantly that the particular estate 
determineth. Dyety 14 £/i^ fo. 309. Thirdly it was resolved, 
which was the principal point in this case, per tot.^ Curianiy 
that by the feoffement of the tenant for life, the remainder was 
destroyed, for every contingent remainder ought to vest, either 
during the particular estate, or at the least, eo instanti that the 
particular estate determineth ; for if the particular estate be 
ended or determined in deed or in law before the contingency 
fall, the remainder is void. And in this case, by the feoffement 
of the father, his estate for life was determined by condition 
in law, which j^nnot be revived by any possibility ; for this 
cause the contingent remainder is void, for by the feoffement 
no right of the particular estate remaineth; and the better 
opinion was, that the warranty binds the remainder, though 
in abejrance. 

Bredons Casey 39, 40 ERz^fo. 70. 

TENANT for life, and the remainder in tayU joyn in a 
fine comeceoy CsPc. to A. who renders a rent charge of 40^ a 
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year, to tenant for life, the remainder dyes without issue, the 
second remainder in tayl enters, tenant for life distrains for 
the rent, adjudged he may, and that the rent remains, after 
At death of tenant in tayl withoi&t issue, during the fife of 
tenant tor life ; the fine Was tto dist()ntiAuanc<^, for every obe 
gave that "v^ich he might lawfully give, and Wt no forfeitux'e 
by tenant for life, fbr the law construes this, irst, tb be a ^^nent 
of htm tn remainder, dnd after the grant 6f tenant for life, 
ut rt9 magia ^akat^ €cc. If tenant fiDr life and the Erst 
retnahider in tayl make a feoffement, ^is no discontinuance, 
though the first i^mainder in tayl dies without issue, nor is it 
a forfeiture , but the feoffee shall hold it during the life of 
tenant for life, but if it be without deed, then 'tis a surrender 
of tenant for life, and the feoffement of the remainder, ut res 
magia vakat^ &c. 



Corhet9 Caacy 42 JB/fa. foL 84. qfPerfetuities. 

C covenants to stand seisM to the use of himself for 
life, and after to the use of A« his eldest son^ and the heirs males 
of his body, the remainder to the use of j5. his second son^ and 
the heirs males of his body, &c* And if A. or his issue, &c. 
shall attempt, Scc.to alien, &c.by,which any estate shall be barred, 
&c.ihat after such attempt, and before any act executed, the 
use and estate of him so attempting, &c. shall cease only as to 
him so attempting, in the same degree as if he were naturally 
dead, & not otherwise, and that then it shall be immediatly 
to such persons, to whom it should come by the intent 
of the indenture, &c. C. dyes. A. suffers a recovery, B. en« 
ters, &c. adjudged he could not, for this proviso is repugnant^ 
impossible, ana against law, for the death of tenant in tayl, 
is not a cesser of the estate tayl, but death without issue males : 
And by this reason the issue shuuld have it in the life of the 
father, &c. And for every descent, &c« death natural (mt 
civil, is requisite, and 'tis not material, though tenant in tayl 
had no issue at the time of the breach, for 'twas repugnant at 
the beginning, and the estate tayl doth not commence by the 
having of issue, and a gift in tail upon condiuon that if the 
donee dies, his estate shall cease, is a void condition* Also 
the proviso is void for the incertainty, as a gift to two, et luare^ 
dibua is void though a warranty be made to them and their heirs, 
and in Jermine and Ascdtta Case, the like provisb was adjudg'd 
void ; for be the proviso a condition or a limitation, the intire 
estate ought to be defeated by it, and an estate in land tan- 
not ceasie hit part, and contitiutb for the residue, ndk* teast for 
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dhe "petiph ^itA tnntbiie for ktiothet, nor ce^^ foi^ a Hmt and 
tcviVfc ^ftcr. The like judgmlstit Wis betwitt Chbmkf ind 
Bumble^ but the parliament, or law, may m^e kn estate void 
as to one, and good to another, as tenant in special tail 
levies a fine, the issue is barred, not the wife, so a release 
by the demandant to the Vbuthee it good, Ah^t by a stranger, 
so, if an executor surrender a term, to one respect 'tis, extinct, 
to another 'tis assets, &c. Ahd iis^s are Widiin tfie statute 
de donUj though it speaks 6hly of lands and tenements ; and 
tJtere shaH be a posaesno fratris^ 8cc. of them, for they are 
guided by the rules of the common law. Richit in the time, of 
R. 2. and Tfuming in the time of H. 4. Justices, intended to 
m^e a perpetuity, but tould not. 



Sheileys Case^ 23 EUz.fo. 94. 

EDWARD SHELLEY leased for years, and after cove- 
nanted to suflfer a recovery, which should be to the use of 
himself, and after to the use of A. for 24 years, and after 
to the heirs males of the body of die said £. S. and the 
heirs males of the 'said heiris males, &c. E. S. dies 9 of 
Octob. the first day of the term, !o the morning betwixt five 
and six o'clock, the recovery passes the same day, and an ha» 
berefacids seistnam awarded, the recovery was executed the 
19 of Octob, 4t Decemb. the wife of the eldest son (before dead) 
of E. S. was delivet'ed of a son, named Henry ; Richard^ the 
second son of E. S. ehtered, and made a lease, 8cc. Henry 
entred upon the lessee, who brought an eject. Jirmcc^ and 
judgement was given for the defendant, and 'twas resolved, 
that if tenam in tail suffer a common recovery, and die before 
execution^ that execution may be sued against the issue, for 
the intended recompence, in favour of the common assurance, 
resolved that the reversion in judgement of law is not in the 
rccoveror before execution sued, for the iudgement is, quod 
recuperet seiainam^ which cannot be executed till entry or 
claim, as 'tis of a common, &c. granted upon condition;^ for 
when a man may enter, or claim, the law will not put things 
in tim, till entry or claim. The third and great point resolved 
was, that the uncle is in, as by descent, though he shall not 
hsive Ms age, nor be in ward. ' i . Because the recovery being 
die original act, had its essence itl the life of £. S* to which 
ttie execution hath retrospect. 2. Because the use might have 
vested in E. S. if he were in life. 3. Neither the recoverors 
by thdr entry, nor the sheriff by making execution, may make 
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an inheritance to whom they please. 4. Because the uncle 
claimed the use by the recovery and indenture, and by words 
of limitation, not purchase. 



Albanies Case^ 28 Eliz*fo. Ill* 

A* by indenture infeoiFed B. of two acres, to the use of 
A. for life, the remainder in tail to C. the remainder in fee to 
D. with a proviso if E. die without issue, that A. at any time 
by indenture sealed, &c. in the presence of four, &c« may alter, 
&c. any use, &c. A. of the one acree, infeoifes F. and for the 
other acre, A. by indenture renounces, surrenders, releases, &c. 
to B. C. and D. the said power, condition, authority, &c. E. dies 
without issue, A. by indenture in presence of four, revokes the 
first uses, and limits new ; resolved that by the feoSement, the 
power to revoke, as to limit new uses, was extinct, and by 
Wray^ Chief Justice, the future power may be released, as a con- 
dition subsequent, though the performance or breach cannot be 
done without an act precedent, but as to this point the court did 
not give their resolution ; but the whole court agreed, that if the 
power had been present, (as 'tis usuall,) this might be extinct 
to any one, who hath a freehold in possession, reversion^ or 
remainder. 'Twas moved (if the future power could not be 
released) whether it might be defeated by the words of defea- 
sance, both being executory, and 'twas said that in all cases, 
when any thing executory is created by a deed, that the same 
thing, by consent of all parties to the creation, by their deed 
may be nullified, as a warranty, recognizance, rents, charge^ 
annuities, covenant, &c. And of the same opinion was IVrai/^ 
Chief Justice, and the whole court, and iudgement given 
according. 



Chudleighs Case^ Or the Case of Perpetuities^ fo. 120. 

SIR KICHARD CHUDLEIGH was seised in fee of the 
mannor of D. and had issue four sons, A. B. C. D. and 26 
Aprils the third and fourth of Philip and Mary^ infeofied E. 
F. &c. in fee, to the use of himself, and his heirs of the body 
of G. then wife of H. and after to the use of the performance 
of his will, for ten years immediately after his death, and 
after to the use of the feoffees, and their heirs, during the life 
of A. the eldest son, the remainder to the use of the first 
issue male of the body of A. and the heirs of the body of the 
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first issue male, and so to the second issu^ male, the remain* 
der to the use of B. the second son, and the heirs of his body, 
the remainder to C. 8ec. the remainder to D. &c. the remain- 
der to the right heirs of himself. Sir Richard Chudleigh dyad 
without issue of the body of C 10 of the Queen, the feoffees 
(C« living) by deed infeofed A« in fee, without consideration, 
he having notice of the first uses. A. hath issue a sonne, 
named S. and after I. and after infeoffes Sir I. C. with 
Warranty, S..dyed without issue, &c. I. enters, &c. agreed 
by all the iustices and barons but two, that the feoffinent 
made by the feoffees (which had an estate for life) devests all 
the estates, and the future contingent uses also ; and though 
A. had notice of the first i^se, 'tis not material, because the 
ancient uses were devested, and this new estate cannot be sub- 
ject to the ancient uses, which rose out of the ancient estate, 
agreed that 27 H. 8. doth not extend to destroy uses, other* 
wise than by execution, and transferring the possession to 
them, agreed by the most, that 27 H* 8* doth not transferre 
the possession to any use, but only to uses in esscj which doth 
appear by the statute, for there ought to be a person in esse, 
seised, and also a use in esscy for if there be only a possibility 
of a use, there cannot be an execution of the possession to 
the use, the statute says, That the estate shall be out of the 
Jeoffees^ i^ that the estate shall be in such person which hath 
the use. So that no estate of the feoffees shall be transferred 
in abeyance ; and upon this twas concluded that contingent 
iises, or in possibility, may be destroyed or discontinued, before 
that they come in esse^ as they might at common law ; so the 
remainders limited in use here shall follow the rule and rea* 
son of estates executed in possession by the common law, and 
if the estate for life here had been determined by death, be- 
fore the birth of the sonne, the remainder in future should be 
void, though the sonne were bom after, for a remainder 
ought to vest during the particular estate, or eo instantly when 
it ends. And 'twas holden by all, that if the contingent use 
here had come in esse^ without alteration of the estate of the 
land, it should be executed by the statute of 27 H. 8. Also 
it was holden by most, that 27 H. 8. against the expresse let- ^ 
tcr of it, shall not be taken by equity, because by preservation ' 
of contingent uses, mischiefs intended to be prevented, shall 
be preserved, and greater introduced. Popham^ Chief Justice, 
said, that by 27 H. 8. some uses in esse are executed presently, 
uses infuturo agreeable to law are executed if they come in 
esse in due time, but uses not agreeable to law are extirpated, 
for the intention of the sUtute was, to restore the ancient 
common law. Five other points adjudged, besides the prin- 



'9 , An Abfidgm^ of [lib^ r. 

cipal matter, tf When tenwt for lUe (the remainder be^g 
in tail to A») enfeolFs the reversiioner* 'tis a forfeiture, for \t 
devests the estate in rep^^^d^r ; so if there be tenant in tail, 
the remainder in tail, Sec, and the diversity is, when the piivitf 
and estate is sole and immediate, vhen not. 2« If A. ha^ 
issue, B. and C« infants, and a lease is made to A. for life, the 
remainder to B. in tayle, the remainder to C. in tayle, 
A* is disseised, and releases to the disseisor with warranty, 
and dies, this descends upon B. within age. B. dies, the 
warranty descends upon C. within age, C. comes to full 
age, and three years after enters, his entry is lawfuU, for 
he might enter in the life of his ancestor, and if he doth 
BOl enter, yet the warranty shall not bind him, otherwise it 
is, when he is put to action, and caveat^ that after his full 
age, be doth not suffer a descent before entry* 3. If a dis- 
seisor, &c* who hath a defeasible title in a mannor, grant 
a voluntary estate by copy, (being forfeited or escheated to 
bim,) this grant shall not bind him that hath right, after a re- 
continuance of the mannor ; but admittances, which a disseisor^ 
9cc. makes to copyholds are good, for they are in a manner 
judieial acts, and shall bind the disseisee. 4. That an estate 
made to one and his heirs, during the life of B. is but an 
estate for life, upon which a remainder may depend. 5. That 
an estate made to A. and his heirs of the body of jfane S. is an 
estate tail, against the opinion of Asct^gh* 20 H. 6. 36. 



Anne Maiowea Case^ 35 Eliz*fo* 146. 

FEOFFOR and feoffee upon condition, by deed joyne ip a 
grant of a rent charge to C. the condition is broken, the Feof- 
for re-enters, the grantee distrains, the feoffor brings a reple- 
vin. Resolved, that the rent remaines ; to the objection that 
'tis the grant of the feoffee, and the confirmation only of the 
feoffor, and a confirmation cannot make a conditional estate 
absolute, nor alter the quality of it, except it inlarge it : as if 
a feoffor confirme the estate of the feoffee upon condition, be- 
fore the condition broken, it doth not make it absolute. An- 
swered, and agreed by the court, that there is a diversity^ 
when the estate of him to whom the confirmation is made 
is upon an expresse condition ; there the confirmation doth 
Qot toU the condition ; but if such a feoffee infeoff another 
without condition, there a confirmation to the second feof- 
fee extincts the condition. Feoffee upon condition grants 
a rent in fee ; the feoffor confirms it to him and his heirs, and 
after enters for condition broken^ yet the rent remains, and by 
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lAttkian every fee^simple land may be chargod one way or 
odier, concumntihts Ms^ (sfc. and the case 1 1 H. r. Is dl one 
with our case, and here His the stronger, beciaose the grant and 
confirmation were by the same deed, so that the rent was 
never subject to any condition. 



The Rector of Chedingtone Caee^ 40 bf 4.1 EHz.fo. 153. 

8 E. 6. the rector of Cked. demised the rectory to EL £^ 
derier for fourscore years, if she should live so long ; and if 
she dyed within the said term, or aliened, that then her estate 
should cease, and then by the same indenture demises the pre- 
mises to Rr E. for so many years as shall remain unexpired 
after the death or alienation of £L for the residue of the term 
of fourscore years, if he shall live so long, without alienation, 
See. And if he dye, or alien within the said term, then his 
cstateiRiall cease ; and then by the same indenture he grants 
the premif es to fF. for so n^any years of the said terra of four-^ 
score years as remain, if he lives without alienation, and if 
W. dies, or aliens within the said term, that his estate shall 
cease, and then he grants, &€• during so many of the fourscore 
years, which shall be unexpired to T. his executors and as- 
signs, which inde\iture and estate was confirmed by the patron 
and ordinary; the rector dies; Todies'; W* diesi and 17 EHz. 
EUerker dies, alter R. enters, and dyes, 18 Eliz. the executor 
of T. enters, and assignes to J. S. the successor of the rector 
enters, and leases to B. who upon ouster, brought an ej.firmct. 
Resolved for the plaintiff, and that the lease to T. is void« 
Argued for T. that his demise was good^ and a difference 
taken betwixt terminum annorum^ and tempua annorum^ as in- 
this ease of the demise to 7*. during so many years of the four-' * 
score years, &c» not of the terme of fourscore years, if a lease 
be made for 21 years, and after another lease, to commence 
from the end and expiration of the said term of years, an^ 
after the first lease is surrendred, the second term shall com- 
mence presently'; not so, if it were from the end of the said 21 
years. Resolved that the demises to R. and W. are void,^ 
because the terme that EL had was $ub niodo^ if she should 
so long live, which is determined by her death, ergo^ no resi- 
due can remain to £• and IV» and so 'twas adjudged between 
Green and Edwards^ and the court agreed the diversity be- 
twixt the demises to R. and W« and the demise to T. 'twas 
argued that the demise to T. was void. 1. Because that the 
lessor hiid not power to contract for the land during the four- 
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score years, for he had but a possibility to have the land again 
during the fourscore years, viz. if £i» dyed, which possibility 
cannot be demised, but the court delivered no opinion to this 
poynt. 2. That the lease to T. was void, for the incertainty 
how many years should be behind, at the death of EL a termor 
grants to B. so many years as shall be behind tempore mortis 
^ sua J *tis void. Locrofts case adjudged, a man possessed of a 
term of 90 years upon marriage of his son, demised the land 
to his Sonne for 70 years to commence after his death, the les* 
8or dyes, the lease was adjudged good, because here he de- 
mised the land for 70 years, which is certain, in which this 
differs from 7 E. 6. which diversity was agreed by the whole 
court. 3. That Was void because he dyed in the life of EL 
so that the incertainty cannot be reduced to a certainty in his 
life time, and so cannot rest in the executors, a lease to one 
for so many years, as his executors shall name, is void. Note^ 
a diversity betwixt a covenant and agreement, which is perfect 
and certain, though it takes effect in possession, upon a future 
matter precedent, and a covenant anct agreement incertain, 
which IS to be reduced to a certainty by matter ex post facto ^ 
for in the first case, the estate is bound presently, in the other 
not, which was agreed by the court. 4. It was moved, if T. 
had been in life, the demise could not rest in him ; T. dyed 
before R. or W. and K. survived EL and by the expresse con- 
dition precedent, R. could not take, except EL dyed within 
the term, and W. could not take except R. dyed within the 
terme, and this is as much as to say, that if R. dyes be- 
fore EL and T. cannot take, except W. die in the life of EL 
gnd R. survived EL So that both precedent contingencies 
&il, viz. the death of R. and W. in the life of EL and though 
the demise to R. and W. are void, yet the limitation prece- 
dent (viz. the death of R. and W. in the life of EL) to the de- 
mise to T. is not void, for his interest may depend upon both 
the contingencies, for so was the intention of the parties, and 
this was affirmed by the whole court, by Popham^ Chief Jus- 
tice. The lease to T. was void for another cause, for it can- 
not commence upon a contingent, which depends upon an- 
other contingent; as here the demise to T. depends upon the 
contingent annexed to the demise made to W. and the de- 
niise, to W. depends upon a contingency annexed to the de- 
mise to R. 
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J^gges Castj 42 Eliz. fo. 1 73. 

C. DIGGES was seised of the land in question, and other 
lands in fee, and by indenture, 6 Maii, 10 of the queen co- 
venanted (in consideration of marriage betwixt him and his 
wife, and for the advancement of T. their sonne, and for two. 
hundred pounds paid to him before marriage) that he and 
his heirs would sund seised to the use of himself for life, and 
after to T. in tail, and after to the use of himself in tail ; with 
a proviso (for the considerations aforesaid, &c.) that it should 
be lawfuU for him, at any time during his life, with consent of 
certain persons, by indenture to be inroUed in any of the kings 
courts, to revoke any of the uses, or estates, and for to limit 
new uses. 6 Maii^ 12 of the queene, C. by consent, &c. by 
indenture inroUed in the chancery, revoked the uses and 
estates aforesaid, in part of the land, and limited the use of 
it to him and his heirs, after 20 Sept. 13 of the queen, by in- 
denture with consent, 6Pc. inroUed in banck, iW. 13 and 14 of 
the queen, declared that for the payment of his debts, that from 
the time of the inroUmentof this deed in'chancety, all the uses 
in the first indenture should be void, and that the land should 
be to the use of himself in fee ; after C. 26 Octob. 14 of the 
queen by indenture covenanted for to levie a fine of all his 
land, part of which should be to the use of himself and his 
wife, and his heirs : which fine was levied the same term, 
after the indenture dated 20 Sept. was inroUed in chancery, 
after C. enters, and makes his claim, and whether C. dyed 
seised in fee of the land mentioned in the deed of revocation 
of 20 Sept. was the question. Adjudged, 1. That C. D. might 
revoke part at one time, part at another, till he had revoked 
all ; but he can revoke the same part but once, except that he 
hath a new power, &c. to uses newly limited for these words 
(at any time) amount to {^from time to time^ &c.) 2. That 
where the revocation is to be by deed indented to be inroUed, 
this is as much as to say, as by deed indented and inroUed, and 
till inrolment no revocation shall be, for otherwise perchance 
none shaU be inroUed. 3. That was no perfect revocation 
by the indenture of 20 Sept> till the deed were inroUed in the 
chancery : for though that the proviso of revocation in the 
first indenture shall be satisfied with an inroUment, in any of 
the kings courts, yet for that the indenture of revocation it 
self, limits the revocation to take effect after the inroUment in 
chancery, it ought to be so. 4. That the fine levyed before the 
inroUment in chancery (which was before the revocation) hath 
extinct the power ; see Aibanies case before adjudg'd, and 
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Popham, Chief Justice, said, that without question such a pow- 
er might be released, for 'tis not meerly collateral, but savours 
and tastes of the estate of the land, which all the court agreed. 
5. If the fine had not been, the ancient uses were determined, 
without entry or claim, because he himself was tenant fot 
life of die knd, and the act of revocation is as strong as clajLaii 
and this point was agreed in the Earl of Salop$ case. 6« By 
the same conveyance that the ancient uses are revoked, others 
may be raised without claim, or other act, and the law ad- 
judges a priority of operation. Whites case adjudged accord- 
ing. 

jMiUmayes Caae^ 24 Cif 36 Eliz.fo.'i 7S. 

A USE cannot be raised by any covenant, proviso, or bar- 
|;ain, CsPc. upon a general consideration, and therefore if a 
man by deed indented 6c inroUed, &c. for divers good causes 
& considerations, bargain and sell his land to another, and 
his heirs, nihil operatur inde^ for no use shall be raised upon 
such general considerations, for it doth not appear to the 
court that the bargainor had quid pro quo* But the bargainee 
may averre that money or other valuable consideration waf 
paid or given, if in truth it was so, and the bargain and sale 
is good. 

It was resolved, that when uses are raised by covenant in 
the consideration of advancement of any of his blood, and 
after in the same indenture a proviso that the covenantor 
may make leases for years, &c. that the covenantor in this 
case may not make leases for years to his son, daughter, or 
any of his bloud, much lesse to any other person, because that 
the power to make leases for years was void, when the inden- 
ture was sealed and delivered* For the , covenant upon this 
general consideration will not raise any use, and no particular 
averment in this case may be taken \ but if the uses be limit- 
ed upon a recovery, fine, or feoffment, there needeth not any 
consideration to raise any of the uses. Resolved, that the 
words {other consideration) cannot comprise any consideration 
expressed in the indenture before the proviso, for (other) 
ought to be in quality, nature, and person, different, and 
advancement of his daughter is a consideration mentioned 
before. 

Anthony Mildmay^ brought an action of the case against 
Roger Standtsh^ for saying that lands were lawfully assured 
to John Talbot for 1600 years, and that he was lawfully pos- 
sessed of the said term; whereas m truth the said lands were 
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not iawfuDy assured for the said term, nor the aaid yokn 
Talbot was lawfully possessed of the interest thereof. And 
so for slandering of the tide by speaking of the words, MiUt" 
may brought an action. StaruRsh justified the words, and 
shewed the title of Talbot^ and it was adjudged that the ac- 
tion was maintainable and, good, although that Talbot had a 
limitation of the land by will, which was the reason that 
StaruRsh (being a man not learned in the laws) affirmed 
the words ; yet because he took upon him die notice of the 
law, and medled in a matter that did not concern him, 
iudgement was given for JMildmajf : Et ignorantia iuria rum 
excusat 



THE SECOND BOOK- ^ 



Mansers Case^ 26 EUt^. fi* 3. 

IF a man be unlearned & cannot read, and be bound to do 
an act of sealing assurances, writings, &c. upon tender, &c. 
he is not bound to seal and deliver any such writing, if there 
be not some ready which may read the deed if the party so 
require it, and in the same language and tongue that he un- 
derstandeth. Ignorantia duplex esty facti &r juris, & igno- 
rance in reading, or of the language, ^a sunt ignorantia 
facti may excuse, but ignorantia juris non excusat, and if it be 
read unto him, he may not have a reasonable time to shew it 
to his councell learned^ to see whether it agree with his bond 
or covenant, for he must seal it at his peril, or if the same be 
truly expounded to, him, it is good enough. But if it be read 
admisse, or declared contrary to what it is, and thereby the illite* 
rated man is deceived, he may very well plead noh est factum^ 
for the law saith it is not his deed ; and so it was adjudged 
in Throughgoods Case^ being the third case in this second 
Book. Resolved, that if a man be bound that a stranger shall do 
an act, in such case he takes upon him that he shall do it at his 
peril ; for he which is bound takes more upon him for a stran- 
ger than for himself in many cases. If a man plead that he 
hath kept a man indemnified, &c. he ought to shew how, other- 
wise, where he pleads in the negative, nonfuit damnificatits* 



Goddards Case, 26 Eliz.fo* 4. 

AN obligation dated the fourth of Aprilljon* 24f EL and de- 
livered as the deed of the party, 30 July, an. 23 EL adjudged 
the deed of the party ; for though the plaintiff in pleading 
cannot allege the delivery before the date, because he is es- 
topped,,yet a jury which are sworn to speak the truth shall 
not be estopped. The date of a deed is not the substance 
of the deed. For if it want date, or have an impossible 
date, as the 30 February, the deed is good. For there are 
three things of the essence or substance of a deed, (viz*) wri- 
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ting in paper or parchment, sealing and delivery. And if it 
have these three, akhoiigh it want in cujus ret tesUrrionium 
sigiUum suum apposuit^ &Pc. yet the deed is good ; and when a 
deed is delivered, it takes effect by the delivery, not by the date. 



Throughgoods Case^ 26 Eliz. fo. 9. 

• 

RESOLVED, that 'tis not material whether the party to 
whom the deed is made, or another by his procurement, or a 
stranger of his own head, reades the writing in other words than 
the writing is, so that he that seals it be a lay-man, and (without 
covin in him) deceived, and the pleading of it is always ge- 
neral, without shewing by whom 'twas read ; and A. shall 
avoid an obligation to B. by pleading that he did it by me- 
nace of C. Resolved, that such a lay-man is not bound to 
deliver a deed, if no body be present that can read it in such 
language as he can understand, 'and if it be read in other 
words, it shall not bind him, and 'tis, at the perill of him to 
whom 'tis made, that the very effect and purport of it be de- 
clared, if it be required, but if he do not request it, he shall 
be bound by it, though it be made contrary to his meaning. 
Resolved, that it shall not bind, if the effect be declared in 
other wordfl then it is, as if the deed had been read in other 
words. Two justices, a feoffment of two acres is read as of 
one^ it shall not bind : see Mamera Case before. 



Wisemans Cascj 27 Eliz.fo. 15. 

TENANT in tail of certain lands, the remainder to another 
in fee, he in remainder by deed indented and inroUed in con- 
sideration of bloud, &c. as for other good considerations, 
doth covenant to stand seized of the said lands to the use of 
himself and of the heirs males of his body. And for default 
thereof to the use of the queen, her heirs and successors. 
After the tenant in tail in possession suffereth a common re- 
covery with voucher. And whether it was a barr to the issue 
in tail was the question ; and it was adjudged that the issue 
in tail was barred, for good considerations are too general to 
raise any use, without special averment that valuable or other 
good consideration was given. Resolved, that the land should 
continue in his name, and bloud is not a consideration to raise 
a use to the queen, thpugh the limitation to her were for the 
preservation of the tail, against discontinuances and barrs, for 
' thtr^yf 2LXiX» 4ptid pro quo. Resolved, if he had said in con- 
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aideration thstt the queen is the bead of the weak pubUque, 
and hath the care and charge, as well to preserve peace, as to 
repell hostility, yet 'tis no good consideration, for kings ex 
officio ought to govern their subjects, in tranquility, which ia 
implyed in the word {king.") And admit the consideration 
hath been sufficient to raise a use to the queen, yet that 
would not preserve the estate taile by force of the act 34 M. 
3« for no estate taile is preserved by the said act, except the 
same estate taile be of the creation or provision of the iing, 
and not where the estate taile is given or created of a com- 
mon person without provision of the king, as may appear 
by the preamble of the act. Resolved, that before the sta- 
tute of 34 ^. 8. a common recovery barred a taile created 
by the king. 



Lanes Case^ 28 & 29 Etiz.fo. 16. ' 

THE queen seised of a mannor in right of her crown, by 
her steward granted copy-hold lands, parcel thereof, to one 
by coppy, according to the custom in fee. And after the 
queen under the exchequer seal made a lease of the same 
lands to another for 21 years, who granted the same terme to 
the coppy-holder, and after the queen reciting the lease for 
years, granted the reversion thereof in fee, the term of 21 
years expired. The patentee of the reversion entreth upon 
the coppy-holder, and the entrie was adjudged good. Re- 
solved, that the lease under the exchequer seal was good, by 
the usage there, for the course of every court is as a law, of 
which the common law takes notice, without alleging of it in 
pleading; and every court at Westminster is bound to take 
notice of the customes of other courts, otherwise of courts in 
the countrey : and the order of exchequer is to make leases 
by (committimus such land.) Resolved, that the estate of the 
coppy-holder was determined by the acceptance of the lease 
for years ; and so it was adjudged against the coppy-holder, 
notvrithstanding that the coppy-holders estate is taken to be 
but an estate at will, yet the custome hath so established the 
estate of the copy-holder, that h% is not removeable at the 
will of the lord, so long as he performes his customes and ser- 
vices : and by the same reason the lord cannot determine his 
interest by any act that he can do. And so it hath been ad- 
judged many times. And the acceptance of this lease was 
the proper act of the copy-holder. Resolved, that by the 
severance of the free-hold from the mannor, the copy-hold 
estate is not extinguished. 
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Baldwins Case^ 31 Eltz.fo. 23» 

THIKGS which lie in grant, and take the essence and 
effect by delivery of a deed, without other ceremony, as rent 
or common out of lands, &c. by the premises of the deed to 
one and his heirs, habendum to the grantee for years, or life, 
this habendum is repugnant to the premises, for the fee 
passeth by the premises by the delivery of the deed, and 
therefore the habendum is void. And when a man giveth 
lands by deed in fee by the premises, habendum to the les- 
see for life, there the habendum is void, and when livery is 
made, the effect of the deed shall be taken the most strongly 
against the feoffor, and the best for the feoffee* 

When a ceremony is requisite to the perfection of an estate 
in the premises limited, and to the estate limited in the haben* 
dum^ no ceremony is requisite but only the delivery of the 
deed, although the habendum be of meaner estate than the 
premises, the habendum shall stand good and qualifie the gene- 
rality of the premises, as a fee granted in the premises, haben* 
dum for years, it is for years, and no inheritance. Note^ There is 
a diversity betwixt the estate implyed in the premisses, and 
expressed ; as if A. grant a rent to B. this is an estate for life, 
but if the habendum be for years, this is good, and qualifies the 
implication of the premisses. 

Case of Bankrupts^ 31 Eliz.fo. 25. 

RESOLVED, that a grant or assignment of goods, by a 
bankrupt after the commission awarded, which is matter of 
record, of which every one ought to take notice, and though 
to a creditor, in satisfaction of his debt, is void, and that a 
sale of such goods, by the commissioners, is good. Which 
sale by the statute of 13 of the queen ought to be equal to 
every one, rate and rate like^ according to the quantity^ &c. 
And the court resolved that the proviso in the said statute, 
concerning gifts bpna Jide^ doth not make any gift good, but 
excludes them out of the penalty, &c. Commissioners may 
sell, by deed, without inrolment, and though they have not 
seen the goods, agreed, that the distribution ought to be 
several not joynt, for the one debt may be greater than the 
other, and in this case the jury found that the commission- 

3 
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ers sold the goods to three creditors joyntly, but further, that 
the bankrupt was indebted to them in 273 pounds, which 
shall be intended a joint debt, and so good. Resolved, that 
the act giveth benefit to such as will come, and not to them 
that refuse; £sf tigilantibus^ &f non dormientibusj jura subve* 
nittnt/ and. every creditor may take notice of the commis- 
8ion,.being matter of record. 



Bettiswortlis Cascy 33 Eliz. in Communi Banco ^fo. 31. 

A LEASE for years was made of one messuage, one close 
called Raynolds^ and of divers other lands in Dale, and after- 
wards (the lessee being in the house) the lessor entred into 
the same close, and maketh a feoffment of the messuage, 
and of the lands therewitii demised, and maketh livery in the 
same close, and afterwards the lessee reentreth into the said 
close. And if this was a good feoffment, and livery of sei- 
sin of the said close, (the lessee, nor any for him, being in the 
said close,) was the question. And it was adjudged that the 
livery and seisin was voyd, as well for the close as for the 
messuage, and the. other land therewith demised; for the 
possession of the messuage, which is his castle, is a good pos- 
session of the lands therewith demised, and it matters not 
whether livery be made on the land within view of the house, 
or not. When a man maketh a feoffment of .a messuage cum 
pertinenttisy he departeth with nothing thereby, but that which 
IS parcell of the house, as buildings, curtelage, and gardens. 

If a lessee for years makes a lease for a certain term of 
any parcell, and so divides the possession thereof from the 
residue, (if of this parcell so severed,) livery be made, the 
possession in the residue of the first lessee is not any impedi- 
ment to the livery of this parcell ; otherwise if a lessee make 
a lease at will of any parcell, there his possession of the resi- 
due shall hinder the livery made in this parcell; and with this 
judgement agreed all the other justices and Serjeants of Ser- 
jeants Inne in Fleet-street* 



Doddingtons Cascj 27 Eliz.fo. 32. 

KING H. 8. ex certa scientia^ CsPc. granted to A. for SOOl. 
omnia ilia messuagia in tenura yohannis Brown^ situate in 
WelU^ nuper prioratini de W. Spectant. And in truth the 
lands lye in D. in this case 'twas resolved that the grant was 
void by the common-law, as well in case of a common per- 
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son as the king, because the grant is general, and is restrained 
to one certain village, and the grantee shall not have an^ 
lands out of that village, to which the generality of the grant 
IS referred, for this pronoun i/fa, hath his necessary reference 
as well to the town, as well as to the tenure of I. B. for if 
either the one or the other fail, the grant is void. And soit 
was adjudged, per tot. cur. de banco regis. Kesolved, also, 
that this grant was not holpen by the statute of 34 H. B. 
for no grants are holpen by this statute, nor by any act of 
confirmation, but such as comprehend convenient certainty. 
1. %/a genera ie nihil cerium implicat. And here no tene- 
ments are mentioned to be granted, because the general grant 
being intire, was referred to a falsity, and therefore it cannot 
be said that the town was mis-named, and great inconve* 
xiience would follow, if, &c. for the king should be deceived, 
but the statute helps when there is convenient certainty, as a 
mannor, farm, land, known by a certain name, or containing 
so many acres, &c. So that it may appear what things the 
king intended to pass. Note^ tis the most sure way for the 
patentee to express as much as he can in certainty, before the 
jgenerall words. . . 

• • # 

Sir Rowland Heywards Case^ In cur. Wardor. 3r Eliz.fo. 3S. 

SIR ROWLAND HEYWARD seised of a mannor in 
demeans and rents, in consideration of money, doth demise, 
grant, bargain and sell to A. the said mannors, lands, tene- 
ments, and the reversions and remainders, with all rents re* 
served upon any demise, to have and to hold to A. and his 
assigns after the death of the lessor for seaventeen years, 
rendring a rose, the indenture was inroUed, and after the 
lessor by indenture doth covenant with B. to stand seised 
of the premises, to the use of himself and the heirs of his 
body, and no attornment was made to A. The question was, 
what passed to A ? and it was resolved by Popham and Ander^ 
son^ Chief Justices, and the court, that A. may have his elec- 
tion either to take the same by demise, at the common law, 
or byi^ bargain and sale, per statutum %7 H. 8. without attorn- 
ment, for it was one entire demise, and bargain of one man- 
nor without any fraction or division thereof, and this election 
remaineth to A. and bis executors and assigns, for here is 
not election to claim one of two severall things by one tide, 
but to claim one thing by one of the two severall titles, for 
where the things are several, nothing passeth before election, 
and the election vsyi%\ precede ; but when one thing passeth, 



20 An Ahrii^meai rf [lib. ii. 

the election of the title may be subsequent* Fdt if I have 
three horses^ and do give to you one of tbem, the property 
commenceth by election, and'must be made in the life of the 
parties. 

The bi. of Sarum had a great wood of 1000 acres, called 
Berewoody and iiifeoffed another of one house, and seaventeen 
acres, parcell of the wood, and made liverie in the wood 
house, nothing passeth of the wood before election, and the 
heir of the feoffee may not make election. Bullocks case, 10 
JE/rz. Dyer. 

In case where election is given of two several things, he 
which is the primer agent, and that ought to do the first act^ 
shall have alwaies the election. As if a man grant a rent of 
twenty shillings, or a robe, the grantor shall have the election, 
for he is the primer agent, either by paying the one, or de- 
livering the other. If a man make a lease rendring twenty 
shillings or a robe, the lessee shall have the election, causa qua 
supra; but if I give unto you one of my horses in my stable, 
Acre you shall have the election, for you are the primer 
agent, by taking or seising one of tkem, and so of twenty trees 
in my wood. Note for elections these diversities* 1. When 
nothing passes to the grantee, &c. before the election, there 
it ought to be made, in the life of the parties ; but when the 
estate passes presently, &c. the grantee, &c. his heir or execu- 
tor may elect# 2. When the same thing passes, and the donee, 
8(c. hath election, in what manner, &c. he will take it, the 
donee, heir, or executor may elect. 3. When election is 
given to several persons, the first shall stand. 4. When elec- 
tion is given of two several things, he which ought to do the 
first act shall have election. 5. When the thing granted ia 
annuall, and to have continuance, there the election remains 
to the grantor (in case, where the law gives him election) as 
well after the day as before, otherwise tis when the thing is 
to be performed tmica vice* 6. The feoffee, &c. by his act 
may forfeit his election ; as if A. infeoff B. of two acres, Aa- 
bendum, the one for life, the other in tall, and he before elec*' 
tion makes a feoffment of both ; here the feoffor shall enter 
in which he pleases, for the wrong of the feoffee. 7. Though 
the lessees here enter generally, yet they may elect after ;>0O, if 
one be executor and devisee of a term, and enter generally, 
&c. and after the lessees, in the principal case, made election 
for to take by bargain and sale, and had the rents* 
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The Bishop of Winchesters Case^ 38 Eliz*fo. 43. 
/n a Prohibition. 

HESOLVED, that at common law, none had capacity to 
Uike tithes but spiritual persons, or persona mixtajSLS the king« 
and regularly no meer lay-man was capable of them, (except 
in special cases,) for he could not sue for them in court chris* 
tian, and regularly, a lay-tnan had no remedy for them till 
32 H. 8. A lay-man may be discharged of tithes, at the com- 
mon law, by grant, or by composition, but not by pre- 
scription, for it is commonly said in our law-books that a lay- 
man may prescribe, in modo decimandiy btit not in non deci* 
mando. And the reason is, because he is not (except in spe- 
cial ca^es) capable of tithes at the common law, before the 
statute of 32 H. 8. cap* 7. And therefore without speciall 
matter shewing, it shall not he intended that he hath any law- 
full discharge, and in favour of the holy church (although it 
may "have a lawfull commencement) the law will not suffer this 
prescription in non decimando, to put it to the tr>'al of lay- 
men, which sooner will strain their conscience for their pri- 
Tate benefit, than render to the church the duty which belong- 
cih to it. 

A spiritual person that was capable of tithes at the com- 
mon law in pernancy may prescribe to be discharged of 
tithes generally, or to have a portion of tithes in the land of 
another. 

Before the counsell of Lateran^ every man might give hii 
tithes to any spiritual person that he woiild ; and if the lands 
of the bishop were discharged in his hands absolutely by pre- 
seriptiofi, the demising it to a lay-man cannot make it charge- 
able, and the bishop might reserve the greater rent. 

And iti discharge of tithes, the iudges of our law do 
know that the ecclesiastical iudges will not allow any such 
allegation, and therefore a traverse, absq : hoc quod indices 
piacituniy &c. recusarunt is insufficient, for the refusal is not 
material, for the party might have si prohibition before atiy 
plea pleaded by him, but in some case, the refusal is traversa- 
ble, as 'twas adjudged in Morris & Batons case, where- 'twas 
pleaded that the plaintiff did not read the articles, &c. and 
that the ecclesiastical ludge refused this pFea ; but the truth 
is, a man may prescribe that he and all others whose estate 
he hath in the mannor of D. time out of remembrance, have 
paid to the parson of C. for the time being, one certain pen- 
sion yearly, for the maintenance of divine service there, in 
contentation of isill tithes, renewing, or happening within the 
same mannor, and prescribe in respect of the pension paid. 
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&c. to have all the tithes within, &c. and this was adjudged 
good in banco regis^ Mich. 39 &f 40 EL RotulOy 199. And 
that a lay person may sue for the tithes, &c. for at the begin- 
ning it shall be intended that the lord was seised of the whole 
mannor, before any tenancy was derived out of the same, and 
then by composition or other lawfuU means, the lord had all 
the tithes within the mannor, for the said pension paying to 
the parson, and the law intends it was for divine service, et 
pro bono ecclesice^ the reason of which intendment is the con- 
tinual usage, time out of remembrance* And upon such spe- 
cial matter, a man might have tithes, as appurtenant to a man- 
nor, for he prescribes to a que estate in the mannor, and there- 
fore cannot have them in grosse ; but 'twas adjudged, IVinS" 
combs case, in a prohibition, that a man cannot prescribe ge- 
nerally in him, and all those, &c. to have tithes appurtenant to 
a mannor, without speciall matter shewn because tithes are due 
iure divino* 



The Arch'bhhop of Canterburies Case, 38 of the ^een^fo. 46. 

A RELIGIOUS house in M. was given to E. 6. by the 
statute of 1 £, 6. a rectory which was impropriated to it was 
granted to the Archbishop of Canterbury^ who leased to the 
defendant, and land within M • parcel of the said college, 
came to the Lord Cobham, and from him to the plaintiff, who 
shewes that th^ master of the college was seised of the said 
land and rectory, simul &P semel, as well at the making of 31 
H* 8. as of 1 E. 6. Resolved, that this college came to the 
* king by 1 E. 6. only, for when 31 H. 8. speaks of dissolution, 
renouncing, relinquishing, forfeiture, giving up, (which are in- 
ferior means by which, &c.) or by any other means, cannot be 
intended of an act of parliament, which is the highest man- 
ner of conveyance that can be, and the makers would have 
placed this in the beginning if they had intended it. Bishops 
are not included within 13 of the queen, which begins with 
colleges, deanes, and chapters, &c. Also 1 £. 6. enacts^ 
that all colleges by this parliament shall be in actual posses- 
sion of the king, which last act being of as high nature as the 
first, it cannot come to the king by 31 H. 8. and it was never 
pleaded, that of colleges which came by 1 E. 6. the king was 
seised vigoreoi the statute of 31 H. 8. Resolved, that neither 
the act, nor the meaning of 31 H. '8. extends to other colleges 
than to those which came to the king by 31 H. 8. for it 
should be absurd that a branch of the act of 31 H. 8. should 
extend to a future act, of which the makers of 31, without a 
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spirit of prophecy, could not have foreknowledge : and the 
act of 31 concludes in as large manner as the late abbots, 
&c« which late, as it hath been agreed, extends only to those 
to be dissolved by 31» Hesolved, (admitting that the college 
had come to the king by 3i H. 8.) that such a general alle- 
gation of unity of possession of the rectory, and the land with 
it, was not sufficient, for no unity shall be sufficient, but4aw« 
full and perpetual unity of possession, time out of mind, as 
'twas adjudged in Knightly and Spencers case; and that the 
general allegation of the plaintiiT, that the master of the col- 
lege at the making of 1 E. 6« held the land discharged, is not 
good, without shewing how, either by prescription, composi- 
tion, or other lawfull means, as 'tis adjudged in the bishop of 
Winchesters C2AC I otherwise if the land had come by 31, then 
by force of the said branch of discharge, such general allega- 
tion had been goodi Resolved, that no ecclesiastical house, 
except religious, was within the statute of 31 H. 8« Resolved, 
that though i £• 6. saith that the king shall have the lands 
of colleges in as ample and large manner as the said priests^ 
he enjoyed the same, yet these general words doe not dis- 
charge the land of any tithes, for they do not issue out of the 
land ; for a prior had tithes against his own feoifment of the 
mannor, and 'tis no good cause of prohibition, to allege unity 
of possession in a college which came to the king by 1 E* 6. 
as 'tis upon 31 i7. 8« in abbeys, &c. For the statute of 1 E. 
6. hath no such clause of discharge of payment of tithes as 31 
hath, and therefore such perpetual unity will not serve upon 1 
E. 6. So 'twas likewise resolved betwixt Green and Buff kin. 



Sir Hugh Cholmleys Case, 39 of the ^een^fo* SO* , 

TENANT in tayl, the remainder in tayl, the remainder 
bargains and sells the land, and all his estate to J. S. to have 
for the life of tenant in tayl, the remainder to the queen, Sec. 
upon condition that the estate shall be void upon tender of 10/. 
Tenant in tayl suffers a recovery to the use of himself and his 
heirs, after the remainder tenders the ten pounds, &c. Re- 
solved, the remainder to the queen was void. 1. Because the 
grantee for life for tenant in tayl took nothing, for 'tis a voi^ 
grant, for the grantee shall never have any benefit by it, but 
such a grant of a reversion were good, for he shall have the 
services ; but a lease for life of J. S. the remainder to I. U. 
for life of !• S« is good, for this may take effect by forfeiture 
of tenant for life; and remainder dicitur^ quasi terra remanens^ 
which cannot be here, and the remainder must take effect when 
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the particular estate ends, &? vana est ilia poientia^ quae nuti" 
quam venitin actum. And the possibility for tenant in ta\ 1 to 
enter in religion, shall not make the remainder good, because 
'tis remote, and it ought to be a common &P prophiqtm posai" 
biJitas, which shall make the remainder good, as death, cover- 
tare, dying without issue ; remainder to a corporation, which 
is not in esse^ is void, though such be erected during the par« 
. ticular estate. 2. Because the law will never adjudge a grant 
good, by reason of such a sorrem possibility, for 'tis potentia 
remotissima £sP vana, and by intendment nunquam venit in 
actum. 3. Because the remainder being tenant in tayl, grant- 
ed all his estate for the life of tenant in tavl, so that there is 
BO remainder left in the grantor, but in such case the estate 
tayl is in abeyance* Blithmans case, ^S of the queen, agreed » 
tenant in tail covenants to stand seised to the use of himself for 
life, and after to his eldest sonne in tayl, the remainder to the 
son is void ; for when he had limited the use to himself 
for his own Kfe, 'twas as much as he could limit by law. 
Resolved, (admitting the remainder good to the queen,) that 
the common recovery hath barred the estate of the first gran- 
tee, and so the condition during his life ; for 'tis out of the 
statute of 34 H. 8. being not of the gift of the queen, &c. as 
Wisemans case is before adjudged. A reversioner upon an 
estate tayl grants upon condition, a recovery barrs the rever- 
sion and condition, and, as Capels case is before adjudged, if 
the reversioner, or he in remainder, grant a lease, &c. and 
tenant in tayl suffer a recovery, the possession shall never be 
subject to such charges. Resolved, that the payment to the 
first grantee cannot devest the remainder out of the queen. 
1. Because the condition, during the life of the first grantee, 
was discharged. 2. Because, he that takes benefit of a condi- 
tion, ought to have the intire estate, with which he departed, 
which cannot be here, for the estate of the first grantee was 
barred by the recovery. 3. The tender to the first grantee 
was to the intent for to revest his estate, which cannot be, 
because 'twas barred and therefore the payment cannot devest 
the remainder out of the queen. 



Bucklers Case, 39 £sP 40 Eliz* in Communt Banco^fo* SS» 

TENANT for life, the remainder in fee, tenant for life 
maketh a lease for four years in March, 20 EL the lessee en- 
treth, tenant for life granteth the tenements aforesaid to C. to 
hold from the feast of Saint ^ohn Baptist next ensuing for 
life, after the said feast, the tenant for years attorns, the years 
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expire, C. enters, and maketh a lease at will to D. to whom 

the tenant for life levyeth a fine, he in remainder in fee entreth 

and maketh a lease to Buckler y the tenant at will entreth upon 

him, and Buckler the plaintiff bringeth an ejectione firmest and 

judgment was given for the plaintiff. In this case divers 

things were resolved. First, that the grant to C. was void, 

for the law maketh construction upon the whold grant, and an 

estate of freehold may not commence in futuro. The office 

of the premises of a writing, (t^rz.) feoffement, lease, &c. is to 

expresse the grantor, the grantee, and the thing granted. 

And the office of the habendum is to limit the estate ; so that 

the general implication of the estate which should passe by - 

the premisses is always controlled and qualified by the haben" 

dum ; ifs a lease to two, habendum to the one for life, the 

remainder to the other for life, here the general implication of , 

joyntenancy is altered, and the habendum is not contrary' to the 

premises, for in the premises no certain estate is passed, and 

the grant being void at the beginning, the attomement after 

midsommer shall not 'make the reversion to passe. For juod 

ab initio non valet^ tractu temporis non convalescitm 

Resolved, that when the grantee entered, by colour of this 
void grant, he was a disseisor, but when the grant is good at 
commencement, but is to have its perfection by an act sub- 
sequent, as livery, or attomement, and the grantee enters be- 
fore the perfection, &c. he is not a disseisor, but a tenant at 
will. And if the fine had been levied to the disseisor, come 
ceOt &c. he which had the right of the ^remainder might en* 
ter for a forfeiture, for a right of a particular estate may be 
forfeited, and entry given to him who hath but a right. Re- 
solved, the fine being levied to tenant at will, 'tis a forfeiture, 
and he which hath the right of the remainder mky enter, and 
the tenant for life, and at will, shall be estopped to say quod 
partes Jinis nihil habuerunt^ and of such estoppells which are 
by matter of record, and trench to the dis-inheritance of those 
in reversion. Sec. they shall take advantage, though strangers 
to the record (for they are privies in estate.) A disseisee levi- 
eth a fine to a stranger, the disseisor shall hold the land in this 
case for ever, for the disseisee against his own fine may not 
claim the lands, and the conusee may not enter, for the right 
which the conusor had may not be transferred to him, but 
by the fine the right is extinct, whereof the disseisor may take 

advantage. 

4 
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IF the husband and the wife levie a fine of landa, whereof 
they are seised in right of the wife, and the husband solely 
declare the use of the Qne, this declaration shall biqd the wife, 
if her disassent do not appear, although her assent to the limi- 
tation of the uses doe not appear « for it shall be intended (if the 
contrary doe not appear) that she joyned with him also, in the 
declaration of the uses of the fine. But if the husband de-. 
clare one use, and the wife another use, they are both void : 
the declaration of the use insues the ownership of the land ; 
for the one, (vt«.) the wife, is not suijurh^ aed sub potestate 
viri, and hath the estate of the land, and the husband is sui 
Jurhy and hath not the estate ; and if a fine be reversed by. 
nonage of the wife, all the estate shall be restored to the wife 
presently ; for all the estate passed from her by the fine, and 
so it was adjudged, banco regis^ in Worseiys case. 

Resolved, that though the variation of the limitation be 
onely in one estate, and they agree in all the other, yet all ia. 
void. But if two joint tenants, or two having several! estates, 
vary, 'tis good for ever}' of their parts, and shall be directed 
by their interests i but if the variance had been in limitatioa 
of part of the land, and they had agreed in the use, it should 
be void for that part, and good for the residue. 

Note, That though the husband might dispose of the land 
during coverture, yet, for the cause aforesaid, his declaration 
was void. 

If a tenant for life, and B. in reversion or remainder, both 
levy a fine together, generally the use shall be to A. for life, 
the reversion or remainder to B« in fpe, for either of them- 
grants that which lawfully he may grant ; and either of them 
shall have the use, which the law vesteth in them according to 
the estate which they would conyey over. 



Winningtom Caae^ 40 &f 41 0/* the ^en^fo. 59. 

W. infeoffed B. upon condition to regive to the feofibr for 
life, the remainders to J. sonne and heir of the feoifbr, tho 
feoffor enters, and takes the profits, without agreement, or 
contradiction of the feoffee, and leases to D. for 21 years, and 
yet continues possession, the feoffee acknowledges a statute 
to J. the feoffor makes a feoffment to the use of himself for 
life, the remainder to his second sonne in tail, &c. and dyes, 
^e feoffee enters, and infeoffs the sonne and heir, upon which 



s 
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the second Sonne enters, &c. Resolvedi that though the in- 
tention was, that the feoffee should make an estate to him for 
his life, when he hath entered without agreement of the feof<* 
fee, 'tis a disseisin, and the rather, because as owner of the 
land he took upon him to make a lease for years^ Resolved, 
that by the lease by indenture, he hath dispensed with- the 
condition during the term. Resolved, that when the feoffor 
disseises the feoffee upon condition, and the feoffee acknow- 
ledges a statute, &c. this is no disability to cause the feoffor 
to enter, for the right of the feoffee is not subject to the sta- 
tute; but when the feoffee in possession takes a wife^ grants a 
Tent, or acknowledges a statute, the land is presently subject, 
&c And though upon entry he may be disabled, yet till 
then he is not, because the wife may dye, or the statute be 
released, and then he may enter and perform the condition ; 
and the feoffor by his feoffment hath extinct the condition, so 
that the feoffee may enter, and when he hath infeoffjd the 
eldest Sonne, he hath done well* 



tVlestcots Case in Gommuni Banco ^ 41 £lit./o* 60. 

IP a man make an estate to three^ and to the heirs of one 
of them, one of them io this case hath fee simple, and yet the 
joint estate continues, for it is all one estate, created at one 
time, and therefore the fee simple cannot drown the joynture, 
which taketh effect with creation of the remainder in fee : but 
when three jointenants are for life, and after one of them pur- 
chase the fee, or else the fee descends to him, there the fee 
ainiple doth drown the estate for life, for the estate was m 
esse before. 

NotCj By this resolution, if tenant for life grant his estate to 
him in the reversion, and a stranger, ^is a surrender for the 
moity, and the benefit of survivor not regarded ; so the doubt 
in 7 H. 6. well resolved. Resolved, upon view of three pre- 
sidenu, that judgement should be given for the plaintiff, upon 
a demise made by husband and wife, without alleging it to be 
by deed. 
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Tookers Case, 43 Eliz. fo> 66. 

JOHN ARUNDEL seised of lands in fee, maketh a lease 
thereof to A. and B. for their lives, and after grants the re- 
version to C. for his life, to which grant A. doth attum be-* 
ing joyn tenant with B. and after A. by his deed doth surren- 
der to C. all his estate, title, and interest, &c. and thendyeth, 
C* entereth claiming to hold in common with B. and whe- 
ther his entry was lawful, or no, was the question, and judge- 
ment \f as given that it was lawfull, for the attornment of the 
one tenant for life. shall vest the entire reversion in the gran- 
tee, because the estate of the Joynt lessees is intire, and every 
joyntenant is seised per my & pro toui^y and by consequence 
the reversion, which is dependent and expectant upon this 
estate is entire also, and the attornment of the one jo)mten- 
ant is the attornment of both. Atturnment. is a lawfull act : 
if one joyntenant assigne dower, 'tis good. Also, the at- 
tournement passes no interest from him that attoumes, but 
perfects the grant of another. And if one joyntenant gives 
seisure of rent that shall bind the other, but in a quid juris 
clamatj or quern redditum reddiij or per qua servitia^ one joyn- 
tenant shall not be permitted to attorn without his companion, 
for doing of prejudice to his companion. By Pophanij one 
joyntenant may prejudice another in the personalty, but not 
in the realty; if one take all the profits, or release a personal 
action, the other hath no remedy, because of the privity and 
trust between them, and the folly imputed to him, to joyn 
with such a companion. 

Note^ if a tenant have notice of the grant by a stranger, and 
doe give his assent thereunto, it is a good attomement, al- 
though it be h) the absence of the grantee, but disagreement 
ought to be to the party himself, or do attorn for any part, it 
is good for the whole, for the intent of an attornment is but 
onely an assent to perfect the 'grant of another, and he which 
attorns cannot apportion, divide, or alter the grant. 



Lord Cromweh Caae^ 43 of the ^een^ fo. 70. 

BLUNT bargained, &c. the mannor of AUexton^ to which < 
the advowson of A. was appendant, by indenture, to have, aa 
after in the same indenture is mentioned, and B. covenanted 
to suffer a common recovery, to the use of Andrewa and his 
heirs, rendering 42 pounds per annum^ to B. and his beira^ 
with a nqmine panted And further, 'twas covenanted, and 
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agreed, a$ well for the assurance of the mannor to A. as of 
the rent to B. that B. should levy a fine, &c« to A. and his 
heirs, and A. by the same fine, should render a rent of 42 
pounds per annum^ &c. Provided alwaies^ that A. by deed, 
should give the advowson, &c. to B. during his life, and if it 
did not become void, during his life, one turn to his executors, 
&c. And further, 'twas covenanted and agreed, that all as- 
aiArances afterwards to be made, should be to the use of this 
indenture, &c« after a recovery was had, and after B. and A. 
levye a fine to Perkins^ and he renders a rent of 42 pounds to 
B* and the mannor with the advowson to A. A. dyes without 
granting the advowson, and B. did not request it, B. enters 
for condition broken, & by indenture inroUed^ bargained, &c* 
to the Lord Crpmwelle^ by which he entered, and upon the 
re-entry of the sonne and heir of A. brought an assize. 

In this case is shewed when this word (proviso) or (pro* 
vi^ed) maketh a condition, and when not, which upon long 
debate was adjudged by all the justices of England. 

It was adjudged that the law bath not appointed any place 
in a deed^ or instrument, proper or particular to a condition^ 
but in what place it pleaseth the parties, and this word (pro« 
viso or provided) is as apt a word to make an estate condition- 
al!, as sub conditioner or any other word of condition, but not* 
widistanding when this word proviso maketh an estate or in- 
terest conditional!, three things are to be observed. 

First* that the proviso do not depend upon another sentence, 
n6r participate thereof, but stand originally of it self. 

Secondly, that the proviso be the word of the bargainor, feof- 
for, donor, lessor, Sec. 

Thirdly, that it be compulsory to enforce the barganee, 
feoffee, donee, lessee, &c. to do an act, and where these con- 
curre it was resolved, that it was a condition in what place so- 
ever it be placed, for cujus eat dare ejus est disponere. And 
although words of covenant be contained in the same clause 
of the proviso it self, yet (the proviso being in judgement of 
law a word of condition) it shall not lose his force, and so it 
hath been judgM in Synuton et Titterel^ 26 E. Serjeant Bend- 
lowes demised to Titterel certain lands in EsseXf for forty 
years, provided alwaies, and it is covenanted and agreed be- 
tween the said parties, that the lessee, &c. should not alien, 
and this was adjudgM a condition by*^ force of the proviso, 
and a covenant also by force of the other words. Also it 
was adjudg'd in banco regis^ 36 EL between the Earl of Pern" 
brooke^ plaintiff, and sir Henry Barkely^ defendant. The earl 
granted the office of the lieutenantship of the west part of the 
forrest of Fronskwoodf in Com. Somerset^ to Sir Mawrice 
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Barieltf, father of the said sir Henry in tail ; provided awayeA, 
and 4i|8aid sir Mawricc Barkely tor him« ficc. doth covenant 
to ai/cRirith the said earl, that neither he the said earl, nor any 
of his heirs males, Sec. shall cut down any wood growing; 
upon any part of the premises. And it was resolved by all 
the justices of England^ upon argument before them at Ser- 
jeant- Inne, that although the proviso was coupled with the 
express covenant of the grantee, and every condition Ought 
to be created by the words of the grantor, donor, feoffor, &c* 
yet in judgement of law, this word (provided) was a conditioit 
created by the grantor, although all the residue of the sen- 
tence be the words of the grantee, for (proviso) being an apt 
word of a condition, the same sentence contatneth the words 
of the grantor, purporting a condition^ and the words of th6 
grantee comprehc^nding a covenant. 

This word, (proviso,) when it dependeth upon another sen- 
tence, or hath reference to another part of the deed, doth not 
make a condition, but a qualification or limitation of the sen* 
tence or part of the deed, to which it is referred. As in a 
lease without impeachment of wast, provided that he shall not 
do voluntary waste, grant of a rent charge, provided that the 
grantee shall not charge the grantor, &c. Resolved, that B* 
have the rent, notwithstanding that before the reddendum^ th^ 
ii^e in fee was vested by the recovery in A. and notwithstand- 
ing 'twas objected, that the rent ought to be limited out of 
the estate of the recoverors, for 27 H. 8. hath an express 
clause. Where divers be seised, to the intent that one shall 
have an annual rent, the same person be adjudged in posses- 
sion & seisin of the same rent, as if a sufficient grant had been 
made, and so here the intent being that B. should have the 
rent, construction shall be made, ut res magia valeat quam 
pereati Resolved, that the fine levied by B. and A. to P« 
hath not extinct the condition; (and this was the great doubt 
of the case ;) 1. Because by the general covenant 'tis decla- 
red that all assurances afterwards to be made, should be to 
the uses and intents in the same indenture, and to no other i 
and the indenture intends that the condition should be saved 
as the lord releases all his right in the land, saving his rent. 
Putnatns Case, 4, 5 P. and M. Dyer: feoffment of a man- 
ner rendering rent, and a re*entry, and a covenant, by any in« 
denture to levye a fine, which should be to the uses and in- 
tents of the first indenture, and to no other use, which was 
levied -according, withr the usual words of release of all his 
"ght, yet resolved, that neither the rent fior the condition 
was destroyed, and 23 of the queen, Tussers case, a rent re- 
served by fine before, was not destroyed by a comncion re- 



UB. II.] Sir Edward Cokeys Sqports. ^ 31 

eoyery and general entry into warranty, and 34 of the queen* 
in Clever and Childs ca^e, adjudged according to Putnama 
caae ; for the aame.reason 'twa9 adjudged in this case, 14 of 
the queen, for the advowson of Allexton, for modus if con- 
ventio vincunt legem, and covenant and agreements of the par- 
ties hath power, First, to raise a use. Secondly, to declare 
uses upon fines, recoveries, &c. Thirdly, for to preserve 
rents and conditions, and for to direct recoveries, fines, &c. 
and the saving may be contained in another deed, delivered 
at the same time. And these common assurances, as fines 
and recoveries, are to be construed according to the intent 
and common usage, without prying into them with eagles 
^yes* Also, here the bargain, &c. recovery, &c. fine, &c. 
though made at severall times, yet all by mutuall agreement,, 
^re but one assurance, and tend for to perfect a bargain, &c« 
and therefore the one shall not destroy the other, resolved, 
that except in special cases, a fine aur grant Esf render, cannot 
be averred by word to another use, then is. in the fine, feoff* 
ment, &c» yet in some cases, it may be ruled in part by aver* 
mept, by word when the. originall contract is by deed ; but a 
man may by word aver another consideration, which stands 
with the consideration expressed, but not against it : read the 
book at large for this purpose. 

Resolved, that by the death of A. the condition was broken, 
for wl^en the feoffee or grantee is to do an act to the feoffor, 
&c. upon condition, and no time is limited, regularly, the 
feoffee may do it at any time during his life. If the feoffor or 
grantor do not hasten the same by request, and upon request 
and day or time limitted, the feoffee or grantee ought to do it 
accordingly : and if no request be made, and the feoffee or gran* 
tee that ought to perform the condition, dye, the condition is 
broken. Yet this generall rule admits an exception, for, here 
ia case of an advowaon, he hath not time during his life, though 
BO request be made, but upon contingency, to wit, if no avoyd* 
ance fall in the mean time, for if the grantee stay till the avoyd** 
ance fall ipso facta, the condition is broken, for B« cannot havis 
all the presentations during his life, which was the effect of the 
grant, and the advowson is come into another plight than twas* 
But where the day is certain for the performance, and the party 
dye before, the condition is discharged, because the perform* 
ance is become impossible by the act of God, and therefore 
whe^ |i day certain is appointed, tis good that th& heir of the 
feoffee be named in the condition. Another diversity was 
also agreed, when tis to be performed to a stranger he ought 
to request the stranger in convenient time for to limit a time- 
when it ahall be done, but if it be to the feoffor himself, he 
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ought not to perform it before request. Another diversity 
was taken by some, when^the feoffee dies, and when the feof- 
for dies, for in the one case the condition is broken, in the 
other not. 



Binghcms Case 9 43 of the ^een,fo* 9i. 

i?. BINGHAM the grandfather held the.mannorof B. M. 
of Sir Jo. Horseleyf as of hismannor of H.andlevyed a fine 
to the use of him and his wife for life, and after of R. the 
father, his sonne and heir, in tayl, and after to the right heirs 
of the grandfather, R. the father dyed, the remainder in tayl 
descended to R. his son within age. Sir I. H. suffered a re- 
covery of the mannor of H. to the use of himself and his wife, 
in tayl, and after to Sir R. H. his son and heir in tayl, 
after to the heirs of Sir I. Sir I. and his wife dyed with- 
out issue. Sir R. enters, R. B. the grandfather, dyes, by 
which the reversion in fee descended to R. B. the wife of Ro-' 
bert dies, R. within age enters and leases, &c. Resolved, 
that the use limited to the right heirs of the grandfather upon 
the fine, is a reversion in the grandfather, expectant upon the 
tayl, not a remainder, so 'twas resolved in Fenwick & Mitford^ 
case, and so 'twas resolved In the Earl of Bedford^ Case. Re- 
solved, that Sir R. H. shall not have the ward of the land, for 
the reversion in fee is holden of him, and not the tail, though 
both descend from the same ancestor, for the tayl cannot be 
drowned ; and if tenant in tayl grant over the reversion, he 
shall hold the tayl of his grantee, and though the seigniory 
of the tayl be suspended, yet the' donee hath two distinct 
estates, and the reversion is as a mesne betwixt the donee and 
the lord, and the lord is not defeated \ for the law gives no 
wardship in such cases, and if it were admitted, that by the 
unity of tenure betwixt the donee & reversion, 'twas deter* 
mined, yet nothing shall be holden of the lord^ but the rever- 
sion, and in some cases, the donee in tail shall hold of no body, 
as a gift in tayl, the remainder to the king. Resolved, if the 
grandfather were tenant for life, the remainder to the father 
in tayl, the remainder to the father in fee, the father dies, his 
heir within age, and Sir I. H. grants the seigniory to Sir R. 
H. and the grandfather dies, that Sir R. H. shall not have the 
ward of the heir, because R. the father did not hold of him, 
nor any of his ancestors, the day of his deaths nor the tail was 
not within the fee and seigniory of Sir Ra* or any of his an- 
cestors, at the death of R. the father ; and the writ saith, pros- 
cipCy Et'c. eo quod terram iUam de eo tenuity die fuo obiit. And 
though that during the life of tenant for life, the heir of the 
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remainder shall not be in ward, because tenant for life is ten- 
ant to the lord, yet the death of tenant for life is not the cause 
of ward, but the removing of an impediment, as in Paget and 
Caries case, tenant for life commits waste, and after tenant 
for life in remainder dies, he in remainder in fee shall have 
waste. Twas said, when two accidents are required to the 
consummation of a thing, and the one happens in the time of 
one, and the other in the time of another, neither the one nor 
the other shall have benefit by it ; as the tenant ceases for a 
year, the lord grants his signiory, and then the tenant ceases 
lor another year, neither shall have a cessavit^ which was agreed. 
So Lacies Case, Trin. 25 of the queen,, who gave a mortal 
wound upon the sea, of which the party dyed upoi;i the land^ 
yet he was discharged, because the stroak w^s upon the sea, 
the death upon the land, so that neither the admiral, nor a jury, 
can inquire of it: and 'twas said, when diverse accidents are 
2iequired to the consummation of a thing, the law more respects 
the original cause than any other. A man presents to a 
church in time of warr, notwithstanding the party be instituted 
and inducted, tempore pacts all is void. So the law more re- 
spects the death of him in the remainder, the original cause of 
wardship, than the death of tenant for life, which is but causa 
sine qua noriy and father a removing of an impediment than 
a cause ; so 'twas resolved that neither the one nor the other 
shall have the ward. Resolved, that Sir Ra» should not have 
the third part of the land, by 32 & 34 H. 8. for though R. 
the grandfather had limitted the use to the father, which is 
within the statute, yet when R. the father dies, in the life of 
tlie grandfather, the statute ^xtends no further, for the heir 
of the father, who is in by descent, shall be in ward by die 
common law, not by the statute, and if the 'statute should ex- 
tend to the son and heir of him in remainder, by the same 
reason it should extend to all the heirs of him in remainder, 

in infinitum: 

5 



THE THIRD BOOK. 



The Marquess of Winchesters Case^ 25 of the ^een^fo. 1. 

LIONEL NORRIS and Anne Mills were seUed of tHe 
mannor of M • and to the heirs of the body of L. a common 
recovery is had against L. (without naming Anne^) If. Norris 
being in remainder in tail, is executed for treason, and Ms 
enacted that he shall forfeit mannors, &c. uses, possessions, 
offices, rights, conditions, and all other hereditaments, L. dyed 
without issue, Anne dyed, the queen brought error against 
the Marquess of Winchester^ heir of the survivor of the reco- 
verors ; the error was, that the original writ of entry wants, the 
defendant pleaded, that 14 of the queen, she gave and restored 
to the Lord Norris, sonne and heir of /T. Norris^ the mannor 
ex speciali gratia^ &c. and all her right, estate, title, claim, &c« 
Resolved, that the record was well removed by the writ of error, 
which was for to remove the recovery of the mannor otM/mM^ 
cum pertinentils, and the recovery was of the mannor of M. cum 
pertinentiis. Resolved, that this writ of error was not given to 
the king by any of the words of the statute of 28 H. 8. becauae 
the t^rretenant is in by title, and the entry of the person attainted 
taken away, and such a right, for which the party hath no reme- 
dy but by action, is a thing consists in privity, which cannot; es- 
cheat, nor be forfeited by the common law, and this word (fight^ 
in the act shall be satisfied with a right of entry, and 'twaa ob- 
served by the court, that by a writ of attainder, a right of action 
was never given. Note, a diversity betwixt inheritances, and 
chattels for obligations, statutes, recognisances, &q« are for- 
feited by attainder or outlawry. By the court, if L. had 
made a feoffment without warranty, this had been a discon- 
tinuance of the moity, for the joynture was severed. Re- 
solved, that H, N. hisA no right to a moity of the mannor, 
for though the recovery were erronious, (for 'twas agreed 'twas 
not void,) yet the recovery being in force, the remainder hath 
no right, for the intended recompence, if tenant in tail suffers 
an erronious recovery, and disseise the recoverer and die, his 
issue shall not be remitted, for the tail is barred as long 
as the recovery stands in force; and the court agreed, 
that neither an action without a right, with a descent, shall 
make a remitter, as in the principal case, nor a right without 
an action, for a man shall never be remitted, but when an 
action lies, if the right and possession were in several persons. 
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Resolved, for the oae nioitxi the reeoveiy thall. be k ten- to lh^ 
tail, and remaiader^ for, though th^t as weU L* as the ireuehei^ 
mipit have abated the writi because Aikne was joyndy seised 
not named, yet, when the vouchee, without demandiag^ any 
line, enters generally into waTraiity, and admits the writ goo^ 
and JL. recovers in value, whidh shall inure iu:curding to his 
estate, with the remainder over, 'tis barred^ for by the reed* 
very against L. the joynture was severed^ but for die other 
moity, the recovery was not a barre to the tail, or remainder, 
because for that L. was not ft tenant to the prmcipe \ but the 
recovery is by estoppell only* Agreed, that H. N. at the tini^ 
of the attainder, was not indtled to have error, yet 'twas tigreed 
that the remainder upon a tail shall have error, upon a judg«-< 
ment given against tenant in tail, for when W. 2. inabus th<$ 
donor for to limit a remainder over upon the tsul, aH ftcttotHi 
which the common law gave to privies in estate, are, by the 
same act, as incident, given also, as a reversion, or a remain* 
der^ shall have error upon a judgment given against lenatit for 
life, though not privy by aid^ voocher, or receiver. But 
agreed, that by the common law, error doth nor lye by, &c« 
during the life of tenant for life, except he were privy to the 
first record by aid, voucher^ or receiver, for remedy whereof 
9 S» %• ca» 3* was made, which gives an attaint or error, during 
life, upon which statute the court resolved, 1. That thougtl 
the statute speaks only of reversions, yet remainders are 
within the purview ; 2. That a reversion expectant upon a 
tail is out, for the sutute enumerates these four estates ; life, 
dower, courtesie, and tenant in tail after possibility, which de- 
clares their intentions to exclude reversions upon tails^ and 
thi^ upon great reasop, for the tail by possibility may continue 
tot ever# and here .L» survived Nk H. and so his* possibility of 
error destroyed, & no word of the act extends to give a pos<* 
sibility* Resolved, admitting the Writ of error had been given 
to the queen, that by this general graftt of the queen, it did 
not pass I for a common person cannot grant it, and therefore 
it ought to pass by prerogative^ & ought to have precise 
words e adjudged in CrvmtrB Case^ 8 of the queen; the queen 
havmg a ngbt of disseisee attainted, granto de special gratia^ 
aic* aU lands, ace* The right doth not pass, without special 
recital, and words* Owm and M§rgani Case^ Trin* 2t of the 
queen ; baron and fcme are seised, and to the heirs of the bo- 
fly of the husband, a recovery is had agahm the baron sole^ 
without naming of the wife, fc After the wife died* 

Resoive4» that though the Wife were not;pany to the writ, nor 
llie conisaace, (for the estate of die huaband and wife was by 
Madmriipon a fioe levied by die hmbaiid,) and though it does 
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apt>ear within the same record that she was a strwger, yet 
like render to her is voidable only. Resolved, that this recove* 
ry against the husband only shaU not bind the remainder, for 
betwixt husband and wife, there are no moities, and the hus« 
band hath no power to sever the jojmture, or dispose any part, 
and he, during the life of the wife, is not seised by force of Uie 
tail ; and he can by no act execute any part; so the prrndpe 
being brought against him only, the recompence cannot enure 
to the tayli or remainder, for, to all it cannot, for the wife hath 
a joint estate in possession, and for moity it cannot, for there 
are no moities, and the remainder depends, upon the en- 
tire estate, and recompence recovered by the husband only, 
cannot enure to him who hath a remainder depending upon 
the undivided estate of the husband and wife, and the join* 
tenancy cannot be severed by the judgement against the hus- 
band only, and though the husband hath all &e inheritance, 
^ yet because by no possibility, it can be executed, 'tis all one, 
as if the husband had a remainder depending upon an estate 
for life, and tjiien a common recovery shal not bind, because, 
not tenant to the prascipe nor seised by force of the tayl, but 
took effect by estoppeU only. The issue may sayt this ances- 
tor was not tenant tempore brevis^ and though here the hus- 
band survived the wife, this is not material, for the law ad* 
judges as 'twas then. 



, Cupplediies Case^ 44 of the ^een^ fo. 5. 

C. and his wife were seized, and to the heirs males of the 
body of the husband, the husband levies a fine to A. B. re- 
covers in a writ of entry against A. who vouches the husband 
only, (the wife living,) who vouches the common vouchee. Re- 
solved, that this recovery shall bind the remainder, for here 
was a lawful tenant ^to the prascipe^ & though the husband were 
only vouched, and not his wife, who had a Joint estate with 
him, yet the husband coming in as vouchee, he came in in 
privity oi the estate tail, and not of another estate, & the re- 
covery in value gives recompence to the tail, which the hus- 
band had, Sc to the remainder. A. tenant in tail, the remain- 
der to B. the remainder to C. the remainder to D. A makes a 
feoffment, the feoffee suffers a recovery, B. is vouched, & he 
vouches the common vouchee, A. is not bound, but B. and all 
the remainders are, for though the remainders are discontinu- 
ed, and cannot be remitted, till the tail be recontinued, yet in 
a common recovery, which is the common assurance, he which 
comes in as vouchee shal be, in judgment of law, in privity of 
1 
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the estate, which he ever had, though the precedent estate, 
upon which die estate of the vouchee depends, be discontinu* 
cd, so here the husband shall be said to be in of the tail, and 
'tis the stronger, because the estate of the wife was put to a 
right, so that the husband came in as sole tenant in tail, and 
not joyntly with his wife, because, she. is not vouchee, & he 
cannot be in of another estate, because, once he had a tail, but 
had they had a joynt estate to them and the heirs of their 
two bodies, he being only vouched, it might be doubted whe- 
ther the tail should be barrbd, because the wife had a jo)mt 
inheritance with him. 8 of the queen, Dyer^ Knivetons Case* 
A prwcipe is brought against tenant for life, & the remainder 
in tail, they vouch over, it shall not bind the tail, for the re- 
mainder is not tenant to the pracipe^ and the land is reco- 
vered against the tenant for life only, and recompence shall not 
go to the remainder, and the remsdnder was never seised by 
force of the tail, and so 'twas adjudged in Leack and Coles 
Casey 41 of the queen. 



Heydons Case^ 26 of the ^ueen,/cf. 7. 

THE gardians Sc canons regular of the late colledge of O* 
seised of the mannor of O. granted a copy-hold tp father and 
son for their lives, &c. and after they leased it to H. for four- 
score years, rendring the ancient rent, 8c after surrendred 
their college. Resolved, that the lease to H. was voyd (the 
copy-hold for life continuing) by the statute of 31 H. 8. For 
copy-hold is an estate for life, and the statute saith (of which 
any estate or interest for life, &c.) at the making of such grant 
had continuance : read the book at large, where you have ad- 
mirable rules for true interpretation of all statutes. Resolv- 
ed, when a parliament alters the service, tenure, interest of the 
land, &c. in prejudice of the lord, cnstom, or tenant, the gene- 
ral words shall not extend to copyholds ; as the statute of 
W» 2. de donis conditionalibuSy doth not extend to them, for 
if the statute should alter the estate this should also alter the 
tenure, for the donee ought to hold of the donor, and to do 
such services (without special reservation) as his donor did 
to the lord, and the intent of the act was not to extend to such 
base estates, which were taken then, but tenants at will, and 
the statute saith, voluntas donatoris observetur in carta^ &c 
So that which shal be intailM ought to be such an heredita- 
ment which may be given by charter, and great part of the 
land within the realm being granted by copy, it would be in- 
convenient| that copy-holds should be intailed, yet neither fine. 
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nor recority should btrr thei^ so that the owner cannot 
(without maJclng a forfeitune^ by assent of the lord, and a new 
grant) dispose of it for pajment of debts» advancement of his 
wife, or younger issues^ wherefore the statute does not extend 
to them, by J&mvood^ Ch. BaroHj which the court agreed. But 
'twas objected that the custome and the statute co-operating, 
might make a tail, as if by a customs, a remainder had been 
Kmitted over, & injoy'd» & plaints in nature of aformedon in 
iSscendtr brought, and the land recovered by it ; so neither 
ihe custom without the statute nor the statute without the 
custom can make a tail. And liiikton saith, that if a custome 
hath been, that lands, &c. have been granted, &c. or in tail, 
&c. &P pauio post, that aformedon en ducender lies of all tene* 
ments, which writ was not at common law« Manwood an- 
swered, if the statute doth not extend to them, without ques- 
tiitai the custom cannpt ; for before the statute, all estates of 
inheritance were fee-simple, and no custom can commence 
after the statute, for this being made 13 £• 1. is made within 
time of memory ; and Littleton is to be intended of a fee 
simple conditional, for he knew well that no custom could 
commence after the statute of W* 2. as appears in his book 2 
ca. 10. and 34 H. 6. & 9iformedon en discender, in special 
cnses, lay at the common law* And by the court, another act 
made at the same time, which gives an elegit^ extends not to 
copi-holds, for the reason aforesaid;' but other stat. made at 
tile same time extend to them, as ca' 3. which gives a ctfi m 
vita £sf receite, and ca^ 4. which gives to the particular tenant 
z fuod ei deforceat^ Resolved, diat though 'twas not found 
that the said rents were the usual rents, accustomed to be re- 
served within 20 years before^ yet, because 'twas found that 
the accustomed rent was reserved, and a custom goes to all 
times before, it shall be so intended, without shewing the con- 
UBry : and judgement was entered for the queen. 

llie common law is founded «ponthe perfection of reason^ 
luid not according to any private and sudden conceit or opi- 
nion. 



UB. iiu] Sir fliammiCaht^s Reports. 39 



DfftV^ies CasCf 26 EHz. An informmtion in the exchequer^ fo. 9. 

THE Duke of N. seised ia fee of 5 messuages in St« S* parisli 
in H. in the tenure of W. G. bargains & sels h^s tenements 
in the parish of St. A. in H. in the occupation of W. G« and 
Is attainted and executed, Qu. Elizabeth grants them to I. F* 
if ccmcealed, the defendant D. claimeth under that patent, 
against whom the attorney informeth, &c« And judgement 
was g^ven for the queen. 

1. Beselved, nothing passeth by the bargain and sale, be* 
cause the first certainty was false, otherwise it is, if the first 
certainty be true, and the second false, so the bargainee was a 
disseisseresse. 

2. These lands was not in the Q. by the statute of 33 J?*. t» 
c. 20. without scire facias or seisure, because the words of the 
statute, that lands shall be in the K. without office, shall be 
construed as if an office had been found : and lands of a dis- 
aeissee attainted, shall not be in the K. by office without scire 
facias^ or seisure, also all possessions, &c. are saved by the 

said act, as if it had not been made. 

3. That the Q. having but a right it doth not pass by the 
grant of the said five messuages : and after, a special office 
was found, and a scire facias brought against the terretenants, 
and judgement given, and the tenements seised into the Q. 
hands, and she by new letters granted them to S. and his heirs, 
who peaceably injoyed them. 

Sir JVUIiam Harberts Case^ 26 &? 27 Eliz. Jh the exche- 
quer^ in error ^fo. 1 1. 

M. H. acknowledged a recog. of 3000/. to the K. and died, 
a scire facias issued against his exec\ CsP hmredes terrarum^ 
&c. The sheriff returned, that he had no executors within his^ 
hayliwick, and further, that scire fecit. W: H. miltti^filio et 
haredi dicti. M. H. W. H. makedi default, and judgement is 
given against him generally, and he bringeth error, but upon 
his petition to the queen, he was admitted to compound with 
Tier.* 

1. Resolved, at the common law (except in special cases) 
neither land nor body were lyable to execution in debt or 
damages recovered, but execution was to be done by fieri 
facias^ or levari facias of his goods and chattels, and profits 
growing upon his land, but in debt brought against one, as 
heir, his lafid was lyable to execution, because the plaint, had 
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no other remedy, for the goods belong to the executors, but 
the body, goods and lands of the K. debtor or accomptant 
were ever liable to execution, but such levari facias^ or Jieri 
Jacias^ ought to have been sued within the year, or otherwise 
he was chased to his writ of debt, and now by Weattn. 2. c 
45. he may have a scire facias^ and by the 18 chapter of that 
statute, an ekgit is given of the moity of the land, which was 
the first act that subjected land to execution, for debt or re- 
cognizance, and by the statute of 13 E.Ude Mercatoribus^ 27 
E. 3. c. 9. & 23 H. 8. c. 6. In statute merchant & statute 
staple, all the lands of the conusor at the day of acknowledg- 
ment shall be extended, into whose hands soever they shall 
after come. But in all acts vi & armis^ where a capias lyeth 
in processe, there after judgement a capias ad satisfaciend. 
lieth, & the K. shall have a capias pro fine^ & in such cases the 
law (the preserver of peace) subjecteth the body to imprison- 
ment, and by Marlehr'idge^ c. 23. WesU 2. c 11. a capias was 
given in an accompt, the proces before being a distress infinite, 
and by 25 JS. 3. c. 17. the same proces given in debt as in 
account, for before this act the body was not liable to execu- 
tion for debt as aforesaid. 

2. If land of the heir be seised in execution, upon a 
recognizance of his ancestor, he shall not have contribution 
against a purchasor of his ancestor, although he come in 
without consideration 9 & although the heir be not charged as 
heir, but partly as terretenant; but one purchasor shall have 
contribution against another purchasor, and one heir against 
another heir, because they are in aauali jure^ & therefore the 
writ here which issued against the heirs, without naming the 
purchasor, is good, although he be charged as terretenant : 
The heir shall have an audita querela as well as the conusor 
himself before execution sued, and a supersedeas^ but a 
stranger shall not : If divers acknowledge a recognizance, 
the charge doth not survive, and the land of one shall not be 
put in execution, but all their lands equally : so if two are 
bound to warranty, both, or their heirs, and the survivor and 
the heir of the other shall be joyntly vouched, and the land 
of both shall be rendred in value. But if baron and feme 
and the heirs of the feme are bound to warranty, and the 
feme dye, the land of the baron may be solely taken in ex- 
ecution, because there are no moities between baron and 
feme: So that when land shall be charged by any lien, 
the charge ought to be equal, but in a lien personal, other- 
wise, it is as if two are bound in an obligation, there the 
charge shall survive : But a purchasor, honafide^ before any 
action brought, shall not be subject to any charge. And 
du-ee errors were moved in the record. 
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1* The scire facias was hctredi' terrarum^ &?c« which is im^ 
proper, for he is not heir to the land, but to his auncestor. 

2. The writ is acire facias /utredi terrarum^ &fc. and the re- 
tonm is scire fecit IF. H. militi hwredi pradicti Mm and every 
retourn must answer the point of the writ. 

3. The judgement is general against Sir W« H. where it 
ought to be special, for otherwise his own land shall be liable, 
where, by the law, the land only which came to him by his 
father ought to be charged, & he is charged as terretenant as 
aforesaid, but these points were resolved by the court. > 

Nota^ the new writ of error, after entry of the first, was not 
brought quod coram vohis residet^ because the record isi not 
removed out of the keeping of him who had the custody 
thereof before. 



Borastons Case^ 29 of the ^leeUifo. 9. 

- ^ 

B. devised land for eight years, and after to his executors, 
to perform his will, till H. his youngest sonne came to the 
age of 21 years, and when H. comes to 21 years, then that he 
shall have to him & his heirs. H. died at the age of 9 years. 
Objected that till H. attains to 21 years the land descends to 
the heir, and for that he never attained to 21 years, this remains 
in the heir, and the intent appears by the words that he should 
not have till he come to 21 years, and this ought to precede 
the commencement of the remainder, and if land were leased 
till H. comes to 21 years, (H. then being of 9 years,) 'tis no 
absolute lease for 12 years, for if H. die before 21, the lease 
shall be determined, which the court agreed. 'Twas also said 
that when the particular esute which should support the re- 
mainder may determine before the remainder can com- 
mence, there the remainder doth not vest presently but de- 
pends in contingency. 

If one make a lease to A. for life, and after the death of B. 
the remainder to another in fee, this remainder depends upon 
contingency, for if A. dye before B. the remainder is void. 
A lease is made to A. for life, the remainder to B. for life ; 
and if B. die before A. the remainder to C. for life ; this is a 
good remainder upon contingency. If A. survive B. which 
case is all one with the common case, which is many times 
agreed on in our books, a lease is made to one for life, the 
remainder to the right heirs of I. S. this remainder is good 
upon contingency, {viz.) if the lessee for life survive L S. 
otherwise not, & by the same reason, if a man have issue a son 
of 9 vears of age, maketh a lease untiH the son shall accom* 

6 
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plish hU full age, the remainder to another in fee, as in this 
case, nothing veateth in him in remainder presentlj, quodjmt 
cencessum per tot* cur* vide Chudleyes Caacj lib* 1. 

Amw* That in wills the intent of the devisor is to be con- 
sidered ; for when the devisor in his Hfe by apt words, by 
good advice, might have made his will sufficient in law, there^ 
though he makes it in disordered manner, and in barbarous 
and unapt words, the law will order those words, which want 
order, according to his intent, as in WeUock EsP Hamonds 
case, copy«holder in borough englisb devises to his eldest son. 
paying 40 shillings within, &c. to every of his other sonnes, 
&c. surrenders according and dies, the eldest son did not pay 
within, &t» die youngest enters lind adjudged lawful! i and 
resolved. 

First, that he had a fee; for the recompence and consi- 
deration, though it be not to the value, makes a fee in con- 
struction of a wUL Secondly, that though paying in a will 
makes a condition, yet here 'tis a limitation; otherwise it 
would descend upon the eldest son who is to take advantage 
of it, and then it should be at his pleasure for to -pay or not, 
and therefdn^ it shall be, as if he had devised to the eldest 
qu9U9q; he failes- in • payment. So here the devisor hath 
computed what profits of bis land, during the nonage of bia 
son, will fiufice or payment of his debts, &c* and that he did 
not intend that the tearm of the executors should end by 
death of H. for so his debts should remain unsatisfied, & hi» 
will unperformed, and therefore the law aaith it shidl be con- 
atrued that the executors shall have till H. should have come 
to 31 years of age, and therefore the executors have a term 
foi^ 13 years, which the court agreed* And though (wAm) 
^nd {then) are adverbs of time, yet when they referre ta a 
dring which must of necessity happen, they make no contio* 
gency, & tis certain that H* did accomplish, or might have 
accomplished, the age of 31 years, and here, if the term should 
be ended by death, the remainder should be void i and the 
court agreed that in wills, and grants, the remainder ought ta 
vest in possession, eo instanii the particular estate endsi but 
here the term did not end» &c« 
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Walker* Cast^ 29 Eiiz* in banco regU^fo* 22* 

WALKER leases certaio lands to Barrier for years* the 
lessee assigned all bis interest to another, Walker brought an 
action of dei)t against Harrite^ for rent artear after the asi- 
Mgnmenty and if the action be maintainable or not was the 
question^ and upon- great deliberation and conference with 
others, it was adjudged, per Wray^ Chief Justice, Sir 7%«» 
Gawdy^ and tot. cur. that the action did lye & was maintainable^ 
in the argument whereof many things were resolved. 

If a man lease a stock of cattle or other goods, rendring n 
vent at seTeral dales, he shall not have an action of debt untilt 
aU the daies be expired. 

JLikewise, if a man make an obligation or other contract to 
pay several sums of money at several dMes, he shall not have 
an acticm of debt until all the days be expired, for these are 
personall contracts and not reall : but in case of 4i lease for 
Tears, which is a reall coiitracti the lessor shall hav^ an actioa 
«f debt after every day. 

By the court, debt doth well lie in this case against the les* 
see; there are three privities. 1. In respect of tbe esute only« 
2» Of contract only. 5« Of estate and contract together. The 
first b^ween Che grantee of the reversion, or lord by escheat^ 
and the lessee,- so betwixt the lessor and the assignee of the 
lessee ; the seoond betwixt the lessor and the lessee, (as here,) 
for, notwithstanding the assignment, and the privi^ of estate 
icmoved by the. act of the lessee himself the privi^ of con- 
tract remains* 

First, because the lessee himself cannot prevent the lessor 
of his remedy f but when the lessor granU his reversion against 
his own grant, he shall not have remedy, because the rent 
in incident to die reversion^ 

S^Dondly^ the lessee might grant it to a poor man, not able 
to mnnure the land, or for malict will suffer it to lye fresh^ 
so dK lessor shall be without remedy, if debt s&ould not lye 
against the int lessee. • 

Thiritty, there is privity of contract and estate together, aa 
betwixt the lessor and the lessee* 

, If a tenant in dower ^ or tenant by curtesie, assign over their 
estate, yet the privity of the action remaineth between the 
heir and them, and he shall have an action of wast against 
them for wast done, after the assignment, but if the heir 
grant over his reversion, then the privity of the action is 
destroyed, and the grantee may not have any action of wast, 
but only against the assignee) for between them is a privity of 
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estate, and between the grantee and the tenant in dower ^ 8cc. 
is no privity at alU 

If a lessor enter for condition broken, or if a lessee surren* 
der to the lessor, yet the lessor may have an action of debt^ 
for arrerages due before the condition broken, or the surren* 
der, and this in respect of the contract between the lessor & 
the lessee. 36 of the queen, Ungle and Ghvers Case adjodg'd, 
the Idssee assigns his interest, the lessor bargains, &c. the re- 
version, the bargainee shall not have debt against the lessee^ 
but agreed, that the lessor himself might. 

37 Eiiz* in banco regis. InU Overton feP SiddaU. Two 
points were resolved. First, if an executor of a lessee for 
years, assign over hts interest, that an action of debt doth not 
lie against him for rent due after the assignment. If a lessee 
for years assign over his interest and die, the executor shall 
not be charged for rent due after his death, for by th^ death 
of the lessee, the personal privity of the contract (as to the 
action of debt) in both these cases were determined ; 40 of 
the queen, Brome 9XiA Hores Case^ A lessee of three acres 
rendring rent, assigns one to B. the lessor suffers a recovery 
to the use of C. in fee, who brought debt against the first 
lessee, adjudged it lies, for the lessee assigned his interest, 
but for part, for the .privity of estate remains because he as* 
signed but part, 41 of the queen. Marrow and Turfiins Case, 
in debt against two administrators, upon a lease made to their 
testator, the defendants plead that before the rent arear, the 
,odb of them had assigned all his interest to I. S* of which the 
plaintiff had notice, and accepted the rent by the hands of the 
assignee, due after the assignment, and before that this rent 
how demanded was due, the plaintiff demurred, and adjudged 
against him, because the privity of the conu*act waa determi* 
ned by the death of the lessee, and therefore after the assign*, 
ment made by the administrator, debt doth not lye for rent 
due after the assignment. Also it was said, that if a lessee 
assign over his term, the lessor may charge the lessee or hia 
assignee at his election. And if the lessor accept the rent of 
the assignee, he hath determined his election, and shall not 
have an action after against the lessee, for rent due after the 
assignment, no more than a lord having received the rent of 
the feoffee, shall avow upon the feoffor afterwards. 
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Butler and Bakers Case, 33 CsP 34 of the ^ueen, fo. 2S* 



W. B* & his wife seised of the mannor of H. (by an estate 
made to thev during coverture for the joynture ot the wife) 
in tail, holden in capite, and W* seised of land in F. both 
which amount to a third part of all his lands ; and also of the 
mannor of T. in capitey which amounts to two parts ; W* 
devises T* to his wife, upon condition that she should take 
no former joynture, and dyed, the wife in pays refused H. 
the question was, whether the will were good for the inttre 
mannor of T. or but for part, by the stat. of 32 & 34 H. 8. 
JResolved, that at common law if a gift be to a husband and 
wife in tail, &c. the husband dies, the wife cannot devest the 
free-hold by any verbal waiver, or disagreement in pays ^ as 
if she say before entry, ti&at she will never agree to it, she- 
may enter when she pleases, so, if she saith (reciting her 
estate) that she assents^ && ta the said estate, yet afterwards 
she may waive it in a court of record ; but if she enters into 
the land, and takes the profits, though she saith nothing, 'tis a 
good agreement in law, for the law more respects acts'without 
words, than words widiout acts, & a freehold shall not be so 
easily devested to the intent that the tenant to the pradpe 
should be the better known. But as an act in pays may 
amount to an agreement, so it may amount to a disagreement, 
but this is always of one & the same thing, if the tenant by. 
deed infeoff the lord, and a stranger, & maketh livery to the 
lord, if the lord disagree by word, 'tis worth nothing, and if 
he enters generally, and takes the profits, 'tis an agreementp 
but if he distrains for his seigniory, tis a disagreement, yet in 
some cases, a claim by words shall direct the entry to be an 
agreement to one estate, and a disagreement to another, &c. 
See the book at large, but a man may devest the property of 
goods and chattels, or an obligation sealed to him, by disa- 
greement in pays. 

ResoWed, that though the estate was created by way of use, 
which use, before the sutute, might have been waived in pays, 
yet, now die statute hath so incorporated the use and posses- 
sion of the land, that it cannot be waived in pays, more than 
an estate created by feoffment, &c. yet 'twas here resolved, 
that die refusal in pays to have H. and the entry, and agree- 
xnent to T. was a good agreement to the one, & disagreement 
to the other. And this by 27 H. 8. ca' 10. If any woman 
hath lands, (fpc. assured after marriage, & c. after the death of 
the husband, «A^^ may refuse her joynture, and take her dower, 
&c. And upon these words the court agreed that a woman 
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night refuse her jo]aiture in pays^ and be in*dowed by con- 
sent or writ. The great doubt was, if by his refusall of H. by 
operation of law, it doth descend immediately to the heir after 
the death of the devisor, for to satisfie the statute, which 
saith, the king thali take for his third part such mannors^ CsPc. 
as shall descend^ &f c. tmmediatltf after the death ef the de» 
visor. 

Resolved, firsts upon the reason of the common law, the 
refusall shall not have such relation that the devise shall be 
good, for the intire manor of T. for a relation is a fiction of 
law, to make a nullity of a thing ab initio^ to one certain intent, 
which in truth had being, and that propter necessitatem^ ut res 
magis valeat fuam pereat. 11 E. 3. The law will make a 
BuUity ab initio^ that the wife shall have dower, but not as to 
a colbiteral intent, as if the reversion were granted of the lands 
which the husband & wife held in tail, and the wife for to 
have dower disagrees, yet the grant is good, for she may be 
endowed though the grant stand ; and relatio est fictio juris f 
& intenta ad unum : and though relations aid acts in law, as 
dower, yet twill never aid the acts of the party to avoid them 
by relation, as a man infeoffs an infant, or feme covert, and 
after gives, &c. or devises the land, or any thing out of it, 
the infant or husband disagrees, this shall have relation be* 
twist the parties, that the infant or husband shall not be 
charged in damages, but shall not make the void devise, &c> 
good. A lease for life, the remainder to the king, the king 
grants his remainder, the deed is inroUed, it shall have rela« 
tion.to make this pass ab initio to the king, not to make the 
void patent good. And as relations extend only to the same 
thing, and the same intent, so, also to the same parties, not 
for to prejudice a stranger, feoffment. of a manor, and a long 
time after livery the tenants attourn, this shall have relatioo 
to make the services pass ab initio^ or otherwise they could 
never pass, nor be parcell of the mamior, but not for to charge 
the tenants for the arrerages in the mean time. So here, the 
refusal shall relate as to the mannor of H. only, not to T* and 
to the wife only^ but not to prejudice the heir (upon whom part 
, of the mannor of T. descended) to make the devise good for 
the third part, which was void at the time of die death : for, 
innne testamentum morte consummatum est^ and it was at the 
death, so it shall remain. Resolved, that after the statute of 
27 If* 6. and before the statute of 32 S. 8. the mannor of T. 
was not devisable, & therefore when the devisor hath not por« 
sued the authority, which the act of 32 & 34 ff. •• gives, 
twas void for part. 

The first branch he hath not pursued, which saith, (that aU^ 
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^c* kmng a sole estate in fee simpUy in any mannorSf (^c. ehaU 
kaseJuU and frte Hhrt^t &c. to dispoee by hie last will in 
writings ae much asofji^c, a$ shall amount to the clear yearly 
value of 2 parts in three to be divided. For he had not the^ 
maonor of H. for his wife had it jointly with him. See many 
exceUeot. cases in the book at larg^, adjudged upon this word. 
(having) in the statutes, the initium of a will ought to be full 
and perfect, which is the writing, and, therefore, if the de-< 
Tisor command one to write his will, & he devises white 
Acre to A* and his heirs, and black Acre to B. and his heirs, 
and dies before the devise to B. is written, yet the devise to* 
A. is good* But if he devises to A* &c. upon condition, and 
be writes the devise, and the testator dies before the writing 
of the condition, tis void, for in the one case the devises are 
several, and the one is perfect, in the other case 'tis maimed, 
and imperfect, for the intire devise was not fully put in 
writing, so twas resolved in the case at barr, that neither the 
commencement nor the end of the will was full or perfect, 
for at the time of writing of it, and at the death of the de- 
visor, he had no power in respect of the joynt estate in H« to 
dispose ali the mannor of T. which amounts to the value of 
two parts of alL Also, upon the first branch, he ought to 
have a sole estate, and here his wife is joyntly seised with 
him, and she cannot disagree during coverture. The statute 
gives liberty to him for to devise two parts by will, but this 
is to be intended of such land, which he might convey by act 
executed, but here by reason of the undivided esute of the 
wife, he cannot dispose it but during coverture.^ Also, the 
third part of cleer yearly value is saved to the king, and the 
intent of the sutute was, that the king shall^ have the equal 
benefit at least for his third part, as the devisee hath for twa 
parts, but here the devisee had two parts absolutely,.8c the 
king but a possibility, otz. if the wife would disagree, which 
is at her pleasure, and this statute hath been construed, that 
equality should be observed. A man which held three man- 
nors of three lords, could not devise two of them, but two 
parts of every one, upon these words (cleer yearly value) 
twas said that of inheritances, which are not of any yearly 
value, some are devisable, some not, as bona & catalla 
JehnumyfugUy or utlagat* Fines, amerciaments, within such a 
mannor or town, these cannot be devised, nor left to descend, 
but a leety waift or stray ^ or other hereditament appendent, 
or appurtenant to a mannor, pass by devise of the mannor with 
th'appurtenances as incidents, & the statute had no intent for 
to dismember these things, which by lawful! prescription had 
been united. JSut if a hundred, with goods of felons, outlaws, 
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fines, amerciaments, return of writs, and such other casual 
hereditaments, within the same hundred, have been accusto- 
mably demised for a yearly rent, they may be devised within 
the purview of the said act. 'Twas said upon the words^ of 
the sut. which says that he may devise a rent, common, &c. 
out of two parts, that a devise of a rent of the full value out 
of all is void, but out of two parts 'tis good. And 'twas ob- 
served, that upon 32 H. 6* a devise of all his land had been 
good for two parts, as adjudged in Untona Case, for land is 
severable, but a rent is a thing intire, and 34 H. 8. only gives 
authority for to devise it. 

The second branch which speaks of division, cannot be 
satis&ed, for, during his life, he himself could not (jtet it out) 
and after his death, it survives to the wife. The third and 
fourth branch is not satisfied in this word (immediatly) for till 
disagreement, without question, the mannor of H. survived to 
the wife, and if an office had been found before disagreement, 
without doubt, the queen should have a third part of the man- 
nor of T. and the devise being void at the death of the de- 
visor, and the third part lawfully vested in the heir by descent, 
it cannot be made good and devested by a subsequent disa- 
greement, littleton^ descent to the heir of tenant by the 
courtesie of a disseissoresse, doth not take away entr}% for the 
heir comes not in immediatly, and 'twas agreed if a man de- 
vises two acres holden by knights service, and a reversion 
upon a lease for life descends to the heir, this is no immediate 
descent within the statute, but the third part of the two ought 
to descend ; see many excellent cases of devises adjudged 
upon the statute. 

Another good case of relations, yennings & Brags Case, a 
disseisee makes an indenture purporting a lease for years, and 
delivers it to a stranger, out of the land, as an escroul, and 
commands him for to enter, and deliver this as his deed to 
the. lessee, who doth it, and adjudged a good lease^ and this 
diversity agreed. 

First, when the person at the first delivery hath not ability 
to make the contract, and before the second delivery hath, 'tis 
void, as an infant, and a feme covert ; otherwise, when at first 
delivery, the person hath ability, but cannot perfect it till an 
impediment removed, which is done before the second delive- 
ry, there 'tis good as at bar. 

Resolved, secondly, that to some intent the second delivery 
shall have relation to the former, by fiction of law, ut res 
fnagis valeat quam pereatj as if a feme sole deliver a lease as 
an escroul, and after takes husband or dyes, yet by the second 
delivery 'tis a good deed at initio : and to some intent, ut res 
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fnagis vakat^ &c. it shall not relate, yet in truth/ the second 
delivery hath all its force by the first, and is but an execution 
and consummation of the former, as at barre, for if it should 
relate to the first delivery, then it would avoid the lease, for 
It should be made by one who was out of possession, i^Jictio 
legu iniaue operatur aHcui damnum velinjuriam. 

Thirdly, 'twas resolved that as to collateral acts, that there 
shall be no relation omnino^ as if the obligee released before 
the second delivery, such release is void. 



Ratcliffes Case^ 34 of the ^eeriyfo. 37. 

A FEME SOLE devises socage land to the sonne of her 
daughter in tail, the remainder to two sisters of the devisee, 
and to the heirs of their two bodies, by equal portions to be 
divided, the remainder in fee to the mother of the daughters, 
and dies, the sonne dyes without issue ; Martha^ one of the 
daughters dwelling in her mothers house, (daughter of the de- 
Visor,){within the age of 16, and above 14, departed at the 
second hour in the night, with the consent of the husband of 
her mother (in whose house she was) 8 miles, and there mar- 
ried E. R. ; the issue was, whether E. R. the mother had the 
custody of the said M. at the time of the contract and mar- 
riage aforesaid, for if she had» then the land of M. was lost 
by the statute of 4 and 5 P. and M. ca^. 8. 

Resolved, that there were two manners of custodies, or 
gardianships, the one by the common law, the other by the 
statute ; at common law, four manner of gardians, viz. gar- 
dian in chivalry, socage, nature, by nurture. The first two 
are fully described in our books ; but great controversie was 
at barre, for gardian by nature : some held, that the father 
only shall have the custody of his sonne and heir apparent, 
within age, not the mother, grandfather, &c« also, that the 
father shall not have the custody of his daughter and heir, 
for it ought to be such an heir as shall continue sole and ap- 
parent heir ; asi the father shal not have the custody of the 
youngest son, in borough english, for tenure in chivalry. Others 
affirm, that not only the father, but every ancestor, male or fe- 
male, shall have the custody of his heir apparent, male or fe- 
male. Trespas quare 1 .'consangmneum & hmredem of the plain- 
tiff, CUJU9 maritagtum ad ipsum pertine^^ &c. raptiit^ &c. lies. 
The mother (though she had no land) brought ravishment out- 
ward of J. her sonne and heir, against the grandfather, who had 
land that might descend. By the court, both erre, for 'tis true 
that every auncestor shall have trespas or ravishment of ward 
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against a stranger, for his heir male of fem&Ie, and the writ 
shall say, cujusmaritagiumadipsumpcrtinet^ and good reason, 
jfor the establishment of his house consists upon providing of a 
convenient marriage for his heir apparent, & and it matters not 
of what age such heir is, but such action lies not against gar« 
dian in chivalry^ by any of his ancestors but the father. So 
the court resolved here, the mother could not be gardian in 
socage, if the land had descended to the daughter, nor by nur- 
ture, because she was above 14, but the conimon law gives 
remedy against a stranger as aforesaid. Resolved here, the 
mother shall have the custo^dy within the provision of the act 
which hath ordained two new manners of custodies. 1. By 
reason of nature. 2. By assignation ; the first, the father ; 
after his death the mother | the second, by assignation of the 
father, by his will, or any act in his life. See the book at large 
for the exposition of this statute. 

Hesolved, that the assent of the husband was not materialj^ 
for the statute hath annexed the custody to the person of the 
mother. Jure naturtt^ which is inseparable, and by marriage 
eannot be transferred to the husband, the father shall not for- 
feit the wardship by outlawry, nor shall his executors have it^ 
. Resolved, though she departed out of the house six hour$ 
before thp contract, yet, in judgement of law, the mother ha4 
the custody at the time of the contract | for, His inseperably 
annexed to the person of the mother. 

Resolved, that by this devise, the two daughters were tei\- 
ants in common in tail, by these words, {equally to be dtvtded^y 
though they never make partition infacto^ and so it hath beeq 
often adjudged. 

Resolved, that the husband and wife damsell* had good title 
upon this verdict, against the other daughter; for, by these 
words {tc( the next q/^ kin to whom the inheritance should^ £sPc« 
fome after her decease during the life of such person j who shal 
so contract^ ^c.) it seems the daughter shall not have the for- 
feiture, for though she be of the bloud, yet if M. die^ her 
issue shall hav^ the land, if without issue, the mother in the 
remainder. 

• 

To the objection that the mother cannot have it, for she is 
not of the blood of the daughter, but e contra* Father or 
mother, are not next to whom administration shall be 
granted ; and ^and shall escheat rather than it shall go to 
father qr niother. 

Resolved often, against 5 £• 6. that the father or mother are 
next to whom administration may be granted, and Littleton 
says that the father is nearer of bloud than the uncle, and 
therefore the father shall have a remainder limited to the next 
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of blood of the son, but he shall not have an inheritance by 

descent from the sun, for a maxim prohibits it. And 'twas 

Batd at barre, if he in reversion had been brother of the half 

bloud, he might have entered, as proocimia de sanguine^ yet 

none of the half bloud could inherit. See the book at large, 

where is excellent learning of descents ; as also the learning 

of possesshfratrh^ &c. Resolved by the court, that it doth 

not come in question who shall enter for the forfeiture by the 

statute, for the issue was joyned upon a collateral point, whe- 

thet the mother had the custody at the time of the contract i 

and the finding of the jury is not material, and, therefore^ 

though the plain tiff (who was lessee of the husband of the dam- 

sel, as. appeared) had good title against the defendant, being 

lessee of the husband of the other sister, yet, because the 

issue was found against him, judgment was given juod nihil 

capiat^ &c. 



Boytbns Case^ 34 & ti5 MUz. in banco regis, fo* 43. 

A WRIT of tap. ad satiefadendUm is retomable at WesU 

minster^ die iunasprox. post Crast. Animanij tht party isarrest- 

cd, the sheriff is not bound to bring the prisoner in recta 

linea^ from the place where he was arrested, or from the 

county. But if he have the prisoner in court at the day of 

the return, (being never out of his custody in the mean season,) 

it is good t bat if a sheriff or a bayliff assent that one who is 

in execution, and under their custody, to go out of the gaol 

for a time, and then to return, yet, although he return at the 

time, it is an escape. And so it is likewise if a sheri£F suffer 

him to go with a bayliff*, or a keeper, for the sheriff ought to have 

him in arcta custodia, and the statute of Westminster 3. cap* 

11. says, quod carceri mancipentur in f err is. So as the she- 

riff may keep him in yron and fetters, to the intent that they 

may sooner satisfie their creditors. The sheriff) upon a habeas 

corpus for one in execution, may bring the party what way he 

will, so as he have his body at the day, according to the writ ; 

if one in execution escape out of the gaol, and fly into another 

county, the sheriff upon fresh sute, taketh him again before 

any action brought against the sheriff, the judges have ad* 

judged this no escape, and if one in execution escape de son 

tort, and be taken again, he shall never have an audita querela, 

because a man shall not take advantage of his own wrong. 
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Sir George Brownes Case^ 36 of the ^een^fo* SO* 

ISSUE in special tail, the remainder to himself in fee,* in 
the life of his mother, tenant in special tail levies a fine (in 
truth, with proclamationsj though they were not found) to Sir 
6. B. the mother (living the sonne) leased for three lives, 
which was not warranted by 32 ZT. 8. upon which Sir G. B^ 
entered. 

Resolved, that the lease for three lives, though without 
warranty, was within 11 H* 7* which saith, (dhcontinuej aHen^ 
release^ or confirm with warranty) for, the intent of the statute 
was, to prohibit not only every barr, but every manner of dis- 
continuance which puts the heir to his reall action ; and be- 
cause a release, or confirmation, is no discontinuance without 
warranty, the warranty referres to them, to make them equi- 
valent to an estate which passeth by livery. Note^ the title of 
the act (discontinuance of rights or estate) also in the act 'tis 
szid^if no such discontinuance^ warrant nor recovery had beem 
so that discontinuance stands in equall degree with warranty. 

Resolved, that if the issue had granted his remainder in 
fee only, and not barred his tail, he might have entered by the 
words of the act, for the forfeiture, which saith, every person 
to whom the interest^ is^c. title or inheritance, ofter the decease 
of the woman should appertain, may enter and enjoy, &r*c. as 
if no such discontinuance had been made, and if no such had 
been, the land should descend to the issue* 

Resolved, that in this case Sir G. B. shall enter, for if no 
discontinuance had been, he should injoy it against Anthony 
the issue, and all the heirs of his body, though the fine be le- 
vied in the life of the auncestor, for 32 ZT. 8. sayes, in any wise 
intailed to the person so levying the fine, or to any of his aun^ 
cestors; and though it work, part by conveyance, part by con« 
elusion, yet, the tail being extinct by die fine. Sir G. B* in 
remainder shall enter. The same law in this case, though the 
fine were without proclamations, for the issue against his fine 
cannot enter; but the entry of the conusee islawfulL 

Anderson said, where 'twas invented (to make an evasion 
out of this act) that a woman should accept a fine come ceo, 
&c. and render for a thousand years, pretending this not with- 
in the words (discontinue, alien, release with warranty, &c.) 
that this was an alienation within the intent of the act, or 
otherwise the statute should serve for nothing, and so it hath 
been resolved. 
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jRigewaiea Case^ 36 Eliz* in banco regiSj fo* 52. 

IT was resolved per tot. cur. although the prisoner in ex- 
ecution escape out of view, yet if fresh sute be made, and he 
be taken again in recenti insevutione^ he shall be in execution, 
otherwise at the turning of a comer, or by entring into a house, 
or other means, the prisoner may be out of view; and although 
he fly into another county, yet because the escape was of his 
own wrong, whereof he may not take advantage, the sheriiT, 
upon fresh sute, may take him there, and he shall be in execu- 
tion. But if the plaintiff bring his action against the sheriff 
opon the escape, before that the sheriff take him, or if the 
sheriff doe not make fresh sute, yet in both these cases the 
sheriff may take him and keep him in his custody, untill he 
make agreement with him, or he may have an action of the 
case for his wrongful escape. And although the defendant 
be taken upon a cap* ad satisfaciendum^ and escape, yet if the 
writ be not returned and filed, the plaintiff may have a new 
cap. ad satis/aciend. against him, and take him again, and he 
shall not take advantage of his own wrong. But if the plain- 
tiff will, he may charge the sheriff with the escape, if he did 
not take him again in fresh sute before the action brought, 
and when the prisoner escapes of his own wrong, and be taken 
again, he shall never have an audita querela against the she- 
riff. But it is otherwise if he escape with the consent of the 
gaoler, then he may not take him again, and if he doe, then 
he may have an audita querela* 

Resolved, that the barre was insufficient, for the plaintiff 
counted of an escape in London^ and the defendant justifies the 
retaking in Devonshire^ so that the escape at London was not 
answered, but the plaintiff not denying the fresh sute, but by 
protestation relying upon this, that he was out of view, 'twas 
adjudged against him, but if he had demurred upon the barre, 
he should have had judgement. 

Resolved, that after demurrer, there shall not be a re- 
pleader, for the parties by mutual consent have put themselves 
upon the judgement of the court, and therefore without their 
consent, they cannot replead, and so several times adjudged. 
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Lincoln CoUedge Case, 37 & 38 of the ^een, fo. 58. 

HUSBAND seised to him and to his wife for life, and to 
the heirs of the body of the husband^ dyed, the issue, in the 
life of the wife, then tenant of the freehcld, (for so the plead* 
ing was,) which shall be intended by disseisin, for no surren- 
der or forfeiture was alledged, 4 H. 8. suffered a recovery^ 
with single voucher, by agreement that the recoverors should 
infeoiFL. 8cc» to divers uses, and that the wife should release to 
them with warranty, which was done according. 11 H. 8* 
the wife dyed, after the issue dyed ; after his issue in the 
third degree entered ; the question was, whether the collateral 
warranty should binde ; the recovery did not come in ques- 
tion, for by the pleading it shall be intended that he was 
seised by other title than by the tail, so the single voucher 
not material. 

Resolved, that though the first branch of the statute of 1 1 
H. 7. says that the warranty shall be void, yet the clause fol- 
lowing {and that it shall be lawful^ &c. to enter) bein^g annexed 
to the first, expounds the generality of it, and though he to 
whom the interest, &c. after the death of the wife appertains, 
may avoid it by entry, yet 'tis in force against all others ; and 
so the judges have expounded other statutes. 8 H. 6. All 
outlawries shall be void, except a capias be awarded against 
the party in the county, where, &c. yet this ought to be avoyd- 
ed by error. The statute of 1 of the queen ordains that all 
grants, &c. by a bishop, in other manner then, &c. shall be ut- 
terly voyd, but 32 and 33 of the queen, betwixt Sale and the 
Bishop of €• and L. a grant of a next avoidance of a church 
(not warranted, &c.) was not voydable against the bishop 
himself, but only against his successors. And with this reso- 
lution agrees 27 H. 8. upon the same statute of 11 H. 7. 

Resolved, that this warranty was out of the intent of the 
act, which onely restrains warranty, which prejudices the heir 
in tail, or those in remainder, but when the warranty, &c. of 
the wife is but to perfect and corroborate the estate assured 
by the issue himself, &c. 'tis not restrained by the act, for it 
shall be intended to the benefit of the heir, which is the rea- 
son that a common recovery is not restrained by W. 2. for 
the intended recompence ; and if the wife and the issue had 
joined in a fine, this had barred the tail; so, if the wife had 
surrendred, the issue might have auifered a recovery. H. 39* 
of the queen, the case was, that the younger son tenant in tail 
by devise, was vouched in a recovery suffered, by a woman 
3 
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tenant for life, by the same devise, and this was to the use of 
the vouchee and his heirs, who dyed : and 'twas adjudged 
that the sister of the vouchee by the intire bloud shall have 
it, not the elder brother, & that the recovery was not within 
14 of the queen, though suffered by tenant for life; and the 
statute says that it shall be utterly void ; for 'twas not the 
intent that the act should extend to a recovery in which he 
in remainder in tail was vouched, who had an estate that 
might continue for ever, and had the power to dock all the 
remainders : so here this statute doth not extend to this war* 
ranty, because, &c. 

Resolved, when the first issue disables himself for to tale 
advantage of the forfeiture, and dies, his issue shall never 
take benefit of it, because, he was not in rerum natura^ nor 
had the immediate interest at the time ; and this was Sir 
George Brownes Case before, where the issue in tail in the life 
of his mother, tenant in special tail, levied a fine without pro- 
clamations : and here, if error were in the recovery, the war- 
ranty barres him of his action, because he himself by his own 
act hath barred his entry. But here if the wife had released* 
&c. after the death of the issue, his issue might have avoyded 
the warranty* 

Note^ {reader) it seems to me, if in such case a woman 
levies a fine, or suffers a recovery, though the daughter enters, 
or not, and though she joyns in the fine, or is vouched in the 
recovery, or by any other act disables her self, yet the sonne 
born after shall take advantage of it ; for entry upon this act 
of 1 1 H. 7. is not like entry upon the statute of 6 R. 2. ca\ 
6. For there the daughter by express words hath it as a per- 
quisite, but upon 1 1 H. 7. performam doni. 

Resolved, if tenant in tail, in of another estate, suffer a com- 
mon recovery, and a collateral ancestor releases with war- 
ranty to the recoveror, after the recoveror makes a feoffment 
to uses, which are executed by the statute of 27 H. 8. and the 
ancestor dyes, though the estate be transferred in the fost^ be- 
fore the discent of the warranty, yet it shall bind, and the 
terre-tenant shall rebutt. See excellent learning upon this 
point, where an estate transferred in the post, before descent 
of the warranty, shall bind, where not, and where there shall 
be rebutter in such case, where not. 



r. 
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Pennants Case^ 38 of the ^een^ fo* 64. 

LEASE for yeares upon condition that the lessee shall not 
assign, &c. without assent of the lessor, he assigns, &c« the 
lessor, not having notice of the assignment, accepts the rent 
due after, and enters ; it was adjudged ^or the lessor his entry 
lawfull ; for that the condition being collaterall, the breach 
wherof may be so secretly contrived that it is not possible 
for the lessor to have notice thereof, & notice in this case is 
materiall, and issuable ; for otherwise the lessee might take 
advantage of his own fraud. But if a man make a lease for 
years, rendring rent upon condition if the rent be not paid 
to re-enter ; in this case if the lessor demand the rent, and 
the same is not paid, if after he accept the rent (before the 
re-entry made) due at an other day, he hath dispensed with the 
condition, for there the condition is annexed to the rent, and 
he (having made demand of the rent) well knew the condition 
was broken ; but although in this case that he accept the rent, 
due at that day, for which he made the demand, yet he may- 
re-enter, fqr as well before as after his re-entry he may have 
an action of debt for the rent upon the contract between the 
lessor and the lessee. 

If the lessor distrain for the rent for which the demand 
was made, he hath affirmed the lease i for after the determi- 
nation of the lease, he may not distrain for rent. 

It was also resolved, that as well in case of the condition 
annexed to the rent, as in case of a condition annexed to any 
collaterall act, if the conclusion of the condition be, that then 
the lease for years shall be void, there no acceptance of the 
rent due at any day after the breach of the condition will make 
the void lease good. 

Resolved, that as a voidable lease cannot be affirmed by 
word, for money, &c. so the acceptance of a rent which is not 
in esse^ nor due to him which accepts it, doth not affirm the 
lease as a gift to a husband and wife, and to the heirs of the 
body of the husband, the husband dies, the issue accepts the 
rent of the lessee of the husband, during the life of the wife, 
the wife dies, yet the issue shall avoid the lease, for no rent 
was due. 

And there is a diversity between a lease for life and for 
years, in case of a lease for life, though the conclusion of the 
condition be, that it shall be void, yet acceptance of a rent due 
before the breach shall affirm it, for the free-hold, being ere* 
ated by livery, cannot be determined before entry. If the 
successor accept the rent upon a lease for years of a parson, 
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vicar, prebend, 'tis worth nothing, for 'tis void by death ; 
otherwise of a lease for life. But if the successor of a bishop, 
abbot, or prior, accept the rent upon a lease for years, he sh^ 
never avoid it, for 'twas voidable only. 

Ifote^ {reader^) it seems to me, if upon a lease for life, the 
lessor accepts the same rent which was demanded, he hath 
affirmed the lease, for he cannot accept it as due upon any 
contract, as upon a lease for years, for when he ac^eptaat 
he cannot have an action of debt for it, but his remedy 
was by assize, if he had seisin, or by distresse, but after re- 
entry he may have an action of debt. 

If he that hath a rent service, or rent charge, accepts the 
rent due at the last day, and therefore makes an acquittance, 
all the arrerages due before, are thereby' discharged, and so 
it hath been adjudged in Hopkins and Mortons Case, 10 EU 
Dyer* 

A man is not bound to pay an annuity without an acquit- 
tance, but a rent service, or rent-charge, he is. 

If the lord accepts the rent or service of the feoffee, he loses 
the arrerages in the time of the feoffor, though he makes no 
acquittance, for, after such acceptance, he shall not avow 
upon the feoffor at all, nor upon the feoffee, but for the arre- 
rages which incurred in his time ; otherwise, where the feoffor 
dies, and there is such an acceptance. But acceptance of rent 
or service by the hands of the feoffee, shall not barre the lord 
of relief due after, for that is no service ; if it were» debt would 
not lye for it. 

'Twas said, if the lord accepts services by the hands of the 
heir, infeoffed. within age by collusion, he loses the ward- 
ship. But against this 'twas objected. First, because the 
lord upon tender of the arrerages, and notice, is compellable 
to^vow upon him. Secondly, he cannot be concluded before 
title accrued. Answered, the lord is not compellable, &c. for 
he may shew the collusion, and avow upon the feoffor, and by 
acceptance, the lord waives the benefit of the statute, purges 
the collusion, and loses the wardship. 

8 
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Weitbiyes Ca$e^ 39 & 40 Eliz^ in banco regis^ fo. 71. 

WESTBT brought an action of debt against Skinner & 
Catcher^ sheriffs of London^ for an escape. One Button was 
in execution, and in their custody, at the sute of one Dtghton^ 
and at the plaintiffs sute, and at the end of their year, the 
sheriffs delivered the body ofBuston (amongst others) unto the 
new sheriffs by indenture, wherein the execution at the sute 
of Dighton was mentioned, but the execution at the sute of 
Weatby was omitted, and Buston still continued in the gaol, 
and if the defendants should be charged in this case with the 
escape, was the question ? And it was adjudged that they 
should be chargM, for although he^ was within the walls of the 
prison, yet that was an escape in law, as to the plaintiff. And 
It was resolved, that eo instantij that the ancient sheriffs de- 
livered their prisoners to the new sheriffs, the escape began 
as to the plaintiff. 

Note, hereby, that the law judgeth one that remains in the 
gaol to have escaped, and it was resolved, that the anciciit 
sheriffs ought to give notice to the new sheriffs of all execu« 
tions that they have against any that are in their custodv, and 
Tt was also resolved, uotill the prisoners be delivered to the 
new sheriffs, they remain in the custody of the old sheriffs, 
notwithstanding the new letters patents, the writ of discharge, 
and the writ of delivery. And \was resolved, that if the old 
sheriff die before a new one be made, the new sheriff at his 
own perill ought to take notice of all executions against any of 
the prisoners ; and this is for necessity, and if one in execu* 
tion break the gaol between the death of the old sheriff and 
the making of the new, this is no escape ; but when the sheriff 
is dead, all the prisoners are in the custody of the law, untill 
the new sheriff be made ; & although no fresh sute be made 
after, they may be taken in possession, in what place soever 
they come in. 
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Dtan md Chapter qf Norvfich Case^ 40 & 41 0/* the ^een^ 

• 

H. 8« An* 30. translated the priory and covent of the cdthe* 
dral church of the holy trinity of Norwich into the dean and 
chapter, &c. and discharged them by their special names, 
tam dt habitu quam de regula ; ipsosq ; decanum &f capUtUum^ 
perpetuia temportbua duraturU carporavit^ and granted them 
all the mannorsy &c« ivhich of late belonged to the priory ; & 
granted that they should be the dean and chapter of the 
Bishop of Norwich^ and his successors, after 2 £• 6. the dean 
and chapter surrendred to the king their church and pos« 
sessions, and he incorporated them by the name of the dean 
and chapter, sanctof &f invididua Trinitatis Norxv* ex ftmda* 
tione^ £• 6* and regranted them their church and posses- 
sions, by the name of the dean, &c. omitting ex fundatione 
regisj £. 6. 

Objected, that Herbert heretofore Bish: of Norwich^ wa« 
founder, and being not party to the translation, 'tis voyd. 

Answered, the king was founder, as appears by many re* 
cords, and by the foundation i but, admit the bishop founder, 
yet tte translation was good, for the pope might have dis- 
charged a monk of his profession, and therefore the king may 
do it by the statute of 25 H. 8. And this translation is no 
prejudice to the founder, for he remains founder, & nothing 
is altered but the rule and profession ; and this prior was eligi«> 
Ue, 1 1 of the queen. Dyer. Corbett Case, proves this very 
translation good, & by judgment of parliament, 33 H. S* such 
translations are good, all chapters were monks, & notwith-^ 
standing, their translations into prebends, or cannons, the 
advowson remains as before. But admit the translation void, 
yet, 'tis good by the statute of 3S of the queen, see the book 
at hirge. 

Objected, when they surrendered to £• 6. and he regrant* 
ed to them, by the mis-naming of the corporation, for {exfuu* 
datione regis £• 5.) was omitted, the grant was void, and 
nothing passed, for the name pf the founder is parcell of the 
corporation. 

Answered, notwithstanding the surrender of their church, 
their corporation continues: and they remain the chapter of 
the bishop ; though there cannot be a gardian of chapel, whea 
the chapel and all the possessions are aliened in christian 
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policy 'twas thought necessary, (for that the church could not 
be without sects and heresies) that every bishop should be 
assisted with a counsel, viz. a dean and chapter. 1* To con- 
sult with them in deciding of difficult controversies of reli- 
gion, to which purpose every bishop habet cathedram, %• To 
consent to every grant the bishop shall make to bind his suc- 
cessors; for the law did not judge it reasonable to repose such 
confidence in him alone : at first all the possessions were to the 
bishop, after a certain portion was assign'd to the chapter, 
therefore the chapter was before they had any possessions, and 
of common right, the bishop is patron of all the prebends, because 
their possessions were derived from him, so that so long as the 
bishoprick continues, the dean and chapter (being his coun- 
sel) remains, though they have no possessions, as at first they 
were, when the bishoprick consisted all of 8piritualt)% The prior 
& friei^s Carmelites had not any possessions, nor place* And 
32 ZT. 8. Fitz held, if an abbot or prior and covent, sel their 
possessions^ yet their corporation remains. All bishopricks 
were at the foundation of the Kings o{ England^ h, ancient 
donative by them ; but, by grant of the kings, became after 
eligible by their chapter ; wherefore, if by their surrender, 
their corporation should be dissolved : three inconveniences 
would follow* First, to the bishop, for his assistance in the 
episcopal function. Secondly, to the bishop and others, 
touching the confirmation of grants* Thirdly, to all the church, 
for how should the bishop be chosen i 

Resolved, first, if there were any imperfection in the trans*- 
lation, the statute of 35 of the queen hath made it good. 

.Secondly, that the act of 1 £• 6. hath made it good» though 
the corporation were gone by the surrender, and the misna- 
mer materiall. 

^ Holden by the justices and lord keeper, that the ancient 
corporation remains, notwithstanding the surrender. 



Fermors Cuie^ 44 of the ^eetij fo. ff. 

SMFTH Itnsee for years of a house, and tenant at will of 
land, and tenant by copy of other - land within die manner of 
S. to Fermor^ leased dl for life to I* S. and also seised of 
other land there in fee, levied a fine with proclamations of all 
messuages, and lands (which comprehend all those leases, 
and also his inheritance) by covin, to dis-inherit his lessor 
and after the fine, alwaies continues in possession, and pays 
the severall rents to F. the lessee for life dyes, the years ei^n 
pire, S* claims the inheritance* 
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Resolved, that the lord of the mannor was not barred by- 
the saud fine. 1. The makers of the statute of 4 If* 7. never 
intended that a fine levyed by tenant at wiU, years or copy,- 
-which pretend no inheritance nor title to it, but intend the 
disherison of the lord, &c. should bar them of their inherit- 
ance, and where the stat. saith {that fines ought to be of greatest 
strength to avoid strife and debate.) This feoiFfHent and fine 
by the lessee shall be the cause of strife where none was be- 
fore. 2. The statute doth not intend, that those who of them* 
selves without such fraud, could not levy a fine to barre those 
which had the freehold & inheritance, should be inabled to 
levy a fine by making of an estate to another, by practice and* 
fraud. 3. If doubt be conceived upon an act of parliament, 
'tis to be construed by the reason of the common 4aw, 8c that 
80 abhors fraud, &xovin, that all acts, as well judicial as 
others, and which of themselves are lawful and just^ yet being 
jnixt with fraud and deceit, are tortious and iilegall. If a 
mroman intituled to have dower (which is favoured in law) by 
covin, causes a stranger to disseise the terretesant, to the in- 
tent to bring dower against him, and recovered accordingly, 
'tis all void. So if a feme covert, or infant (much favoured 
in law) of covin, causes another to disseise the discontinuee, 
Sc infeoff them, they are not remitted. Sale in market overt 
shal not bind, if the vendee had notice that the property was 
to another, or if the sale be by covin ; the law hath ordained 
the common bench as a market overt, for assurance of land 
by fine ; for it szxth^finis finem litibus imponit^ yet covin shal 
avoid them : a vacat was made in banco of a recovery had by 
covin, 33 & 34 of the queen adjudged, where tenant for life 
levied a fine with proclamations, and five years passed, and 
he died, that the lessor shall have five years after his death, 
for though the statute saves the right ytlAch first, shall grow^ 
and the right first accrued to the lessor by the forfeiture, yet 
because the lessor by covin of the lessee might be barred, for 
be expecteth not to enter, till after the death of the lessee, *tis 
no barr, & namely, when the lessee hath land of inheritance 
in the same town, (as in this case,) so 'twas agreed in the same 
case, if the feoffee of the lessee for life hath lands in the same 
town, & levies a fine, 8cc. the lessor shall have five years after 
the death of the lessee, for he knew not of what land the fine 
was levied, (not being party to the indenture or agreement,) 
&c« So, the judges have construed the act against the letter, 
for salvation of the inheritance of him in reversion. And 
^twas said, if the feoffee of a lessee for years, who made a 
feoffiodent by practice, hath land in the same ville, and levy a 
^ne and the lessee pays the rent to the lessor^ it shaU not bind* 
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ancT in the priocipall case* the payment of the rent after the 
fine, makes the fraud apparent, for by this the lessor was so* 
cure, and not cause of any doubt of fraud* 

But 'twas resolved, if the bargainee or feoflbe of A. perceiv* 
ing that C. hath right, levyes a fine^ or takes fine of a stran- 
ger, to the intent to barre C* this fine levyed by consent shall 
bind, for nothing was done in this that was not lawfully and 
the intent of the act'was to avoid strife. So, if A« (pretending 
title) disseise B* and to the intent to barre the disseisee, levies 
afinc, for the disseisor, vcnit tanquam in arena^ & 'tis not pos* 
sible bjat the disseisee had knowledge of it» & if he doth not 
enter, Uis his folly. But in the case at barre, every one will 
presume that the fine is levyed of his own land, because that 
he might lawfully do; and though this conteins more acres 
than his own land, this is usuall almost in all fines ; and the 
covin of the lessee is the cause of non-claim of the lessor^ 
and a man shall not take advantage of his own covin; and here 
the fraud is the more odious, because of the great trust, vizw 
fealty. To the objection, that it should be mischievous to 
avbyd fines, upon such nude averments, 'twas answered, that 
it should be a greater mischief, principally, if fines levyed by 
such covin should bind* And an averment of fraud may be 
taken by the statute of 27 of the queen, against a fine levyed 
to secret uses, by fraud, for to|deceive purchasors. So by the 
statute of 13 of the queen, an averment may be taken against 
a fine levyed upon a usurious contract* 

Twynes Case^ 44 Eliz* in Cam* SteLfo. 80. 

IN an information /^rCoie, attorney general, against Twyne^ 
of Hampshire^ for contriving and publishing of a fraudulent 
deed made of goods. The case upon the statute 13 EL c. 5« 
was thus : Pierce was indebted unto Twyne in 400L and to> 
one C* in 200L C* brought an action of debt against Pierce^ 
(and hanging the writ) Pierce being possessed of goods and 
chattels to the value of 3001. in secret made a deed of all 
his goods and chattels to Twune^ in satisfaction of his 
debt, and yet Pierce continued m possession of the same* 
and some of them he sold, and his sheep he marked with 
his own mark, and after C. had judgement, and a Jier* yac* 
to the sheriff, k by vertue thereof bayliflfs came to make exe- 
cution of the goods, & divers persons, by the commandement 
of Twyne^ with force resisted them^ cMiming them to be 
the goods of Twyne by vertue of the aame deed, & whe* 
ther this deed was fraudulent or no was the question I 
3 
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Sc 'tww resolved by Sir Thomas Egerton, keeper of the great 
seal of EiifUmd^ aod by the Chief Justices, Pophnm and Anders 
son^ and all the court of star-chamber, that this deed was 
fraadttknt, and within the statute of 13 £1. And in this case 
divers things were resolved. 

First, that this deed ^ad the marks of fraud, it was generall, 
and without exception of his apparel, or any thing of necessi- 
ty : for dotosus veraatur in generalihus. 

Secondly, the donor continneth in the possession. 

Thirdly, it was made in secret, et dona clandentina semper 
sunt suspicipsa, 

Pourdily, it was made hanging the writ. 

Fifthly, there was trust between the parties, for the donor 
was in possession, and used them, and fraud is alwaies appa* 
railed with trust, and trust is the cover of fraud. 

Sixthly, it was contained in the deed that it was honestly, 
truly, k bonajide^ et clausula inconsuetct semper indicant suspi^ 
iionemj & it was res<rfved, although it was a due debt to Twyne^ 
and a good consideration of the deed, yet it was not within 
the proviso of the said act of 13 EHz. by which it is pro- 
vided that the said act doth not extend to any estate or 
interest in lands, &c. goods & chattels made upon good con« 
sideration, and bonajpde^ for although it be upon good and 
true consideration, yet it is not bonajtde^ for no deed shal be 
deemed to be made bona fide within the said proviso that is 
accompanied with any trust, for the proviso saith upon good 
consideration, & bonafide^ so as good consideration doth not 
serve if it be not also bonajide. 

Therefore, (good reader,) if any deed be made to thee in 
satisfaction of any debt, by one that is indebted unto others 
idso, first) let it be in publick manner before neighbours. 
Secondly, valued by good men to a true value. Thirdly, take 
them out of the possession of the donor presently, for con* 
tinuance of possession in the donor is a mark of trust. 

There are two considerations, v/2. consideration of bloud 
or nature, and valuable consideration \ and if one that is in- 
debted to five several persons, every one 20/. in consideration 
of natural 'affection^ doth give all his goods unto his son or 
cosen. The intention of the statute was, that the considera- 
tion in this case should be valuable, for equity requires that 
this deed that defeats others, shall be made of as high a con- 
sideration as the things are that are so defeated thereby, for 
it is to be presumied that the father, if he had not been indebt- 
ed unto others, would not dispossess himself of all his goods, 
and subject himself to his cradle. And therefore it shall be 
intended that it was to defeat his creditors. And if a consi- 
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derttion of nature or bloud, should be a good consideration 
within this proviso, the statute would serve tor little or nothing, 
and no creditor should be' sure of his debt. 

A feoffment made solely in consideration of nature or blood, 
shall not take away the use raised upon valuable consideration, 
but it shall take away a use raised in consideration of nature, 
for both considerations are in csquali jurty and of the same 
nature. 

Many men marvell the reason that so many acts and sta- 
tutes are daily made : this verse answereth. 

^asritur ut crescunt tot magna vohimina legis* 
In promptu causa est crescit in orbe dolus. 

And because fraud abounds in these daies more than in 
former times, it was resolved, that all statutes made against 
fraud, shall be liberally expounded for to suppress the fraud, 
and according to this, see severall resolutions in the book at 
large. 

It was resolved, that no purchaser may avoid a precedent 
conveyance made by fraud, but he that is a purchasor for mo- 
ney or other valuable consideration paid, for consideration of 
bloud is a good consideration, but not such a consideration as is 
intended by the statute 27 EL c. 4. for valuable consideration 
is only good consideration by the same act. Anderson^ Chief 
Justice of the common banck, said, that a man who is of small 
capacity, and not able to govern his lands that descends unto 
him, and being disposed to riot & disorder, by the mediation 
of his friends, by open act conveys his land to them, upon 
trust and confidence that he shall take the profits for his 
maintainance, that he shall have no power to wast or con* 
8ume them, and after, he being seduced by deceitfuU and 
covetous persons bargained for small sums, his lands of great 
value ; this bargain, although it were for money, was holden 
to be out of the statute, for this act was made against all 
fraud and deceit, & shall not aid any purchasor that commeth 
not to the lands of good considerations lawfully without fraud 
or deceit. And in this case Twyne was convicted of fraud, 
and he and all the other of ryot. 
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Resobahna* F. 4A of the ^ucen upon the Statutes of 

Fines, Jo. 84. 

A. tenant for life, the remainder to B. in tail, the ro^ 
mainder to B. and hia heirs, B. levyes a fine, hath issuoy 
and dies before all the proclamations passed, the issue 
then beyond the sea, the proclamations are made, the 
issue retornsy and upon the land claims the remainder. 

Resolved, that the estate which passed was not deter-^ 
mined by the death of tenant in tail ; so, if tenant in tail 
of a rent, advowson> tythes, commoji, &c» grants by deed 
and dies; for if the issue brings viformedon for the rent, he 
makes the grant voydable, if he distreyns, or claims it 
upon the land, he by this detecmins his election* And 
there i« no diversity betwixt tenant in tail of a rent, &c* 
and tenant in tail of a reversion, or remainder upon an 
estate for life, though in the first case, the issue may have 
Viformedon presently after the death of tenant in tail* 

Holden by Popham^ and divers other justices, that the 
statute of 32 H. 8. hath inforced the case, that the estate 
which passes by the fine of tenant in tail shall not be 
determined by his death, for by this 'tis provided that 
fines levyed of any lands, &c« intailed, immediatly after 
the fine ingrossed, and proclamations made, shall be a 
barre, if the fine cannot be a barr without continuance^ 
the statute hath provided that the estate shall continue, 
for it provides for all necessary incidents to the perfec- 
tion & consummation of it. Every fine shall be intended 
with proclamations, for 'tis most beneficiall for the conu* 
see, & all £nes being the generall issue of land are levied 
according* 

Resolved, that though by the death of tenant in tail 
a right to the estate taU descends to the issue, for that the 
tenant in tail dyed before all the proclamations passed, 
yet« when they are passed without claim, this right is 
barred by the sUtute of 32 H. 8. 

Resolved, by all the judges and barons, (but three,) that 
the issue (in this case) being heir and privy, cannot, by 
any claim, save the right of the tail, which is descended 
to him, but that after the proclamation he shall be barred; 
for, 'tis provided (that every fine after the ingrossing g/* 
if, and proclamation had and made^ shall be a final end^ and 
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conclude as well privies as strangers*^ And if no saving 
had been^ all strangers had been barred also, and all the 
ex(:eptioas extend only to strangers; but the issue is 
privy. 

To the objection, if by the equity of the statutes the 
issue cannot claim, &c* to what purpose are the procla* 
oaations with such solemnities i 

Answered, 33 JH, 8. being an act of explanation of 4 
It, 7. as to the fine by tenant in tail, shall not be takeo 
by any strained coosti^uction against the letter, for thea 
'tis requisite to have a new act of explanation upon the 
explanation, i^ sic in infinitum* By 4 If* % every one 
hath liberty to pursue a fine according to the said act, viz» 
with proclamations, &c. or without, (as at common law,) 
and therefore the act of Z2M* 8. of necessity prescribea 
that proclamations shall be made according to 4 £f« 7* ta 
distinguish it from a fine at common lawt and not to in* 
able the issue for to make claim, for this should be against 
the eiKpress intent of the act, in the preamble and pur* 
view. Also it should be very inconvenient, if, when such 
fine is levied for a valuable consideration, advancement 
of his issues, or pa3rment8 of his debts, and he dies before 
proclamations^ that all should be avoided by the claim of 
the heir, whelTthe conusee could not have better assurance 
by recovery^ for that he was not tenant to the pnedpe^ 
See the book at large, in what case the. issue in tail may 
averr seisin in a stranger, CsP fuod partes finis nihil hatue* 
runt^ what not. 

Objected, 1. 'tis provided by the statute tie denis^ be* 
that as to the issue,Jf;ii« ipsa jure sit nuihtsj 2* That the 
statute of 27 £. U extends not to the heirs in tail, as 8 
H* 4>. is, for the issue is not bound by any record which 
inures by way of estopell; 3. 27 £. 1. speaks </< fini^ 
his riti levatis^ and when there wants seisin (which is the 
essence of a fine) His not rite levatus^ 46 £• 3. that 'tis « 
good plea. 

Answered, the statute de donis^ &c« was made 13 £• U 
and the statute of fines 27, in which the issue is not ex«* 
cepted, therefore he is bound, and according there is a 
^ood opinion 8 /sT* 4* 

To the second, though the issue was not barred of hia 
right before 4 H. 7* yet he was estopped to say fuod 
pqrtes finis nihil habuerunt. 

To the atat^^nii riti levatus is intended in due form 
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«fl«ir, which it mzy be, Aough it be only hy iTaf of eott^ 
cluskMHy for die same act outts the parties ff om siu<:h aver* 
attent, «id 46 £• d. is to be inteiide4 of a ceAlateral an^ 
ccator, iroin whom the heir doth not chiim the UaA^ and 
tfaca the averment k good. 

la Comtbies Case 'twas resolved, upon ai Ane levyed t6 
tenaikt in tail in remainder, by tenant for lifei aikd a grant 
and render of a rent, that this was not within the statutes 
of 4 J?. 7. or M H. 8. for the fine Was not of the land it 
self which was intailed, but of the rem newly created out 
of the land. And in the Lord Zouehes Casif 'twas resol* 
wed, that 4 H. 7. and 32 if* 8* do extend (O fibes l^yed 
by oonelntion^ and shall bind, though jOF^rff^, &c. nihit fkh 
iuertmi/ as if tenant in tail anadcea a leofinent, or be dts- 
seised; and levies a fine, for the statnte says {all fines rf 
any lands ^ &c. i it any wise intailed to the person so levying^ 
or to any of his ancestors,^ and in 4 H. 7* the exception, 
^od partes J Sec is saved to all persons not party nor privy 
to the saidjlney and the issue in tail is privy, for he claims 
as heir by descent, and if such fine shall barre where the 
tenant in tail had nothing, though the issue enter after the 
death of the ancestor, before all the proclamations pass ; 
d fortiori here, when tenant in tail at the time was seised 
of an estate, though 'twere in reversion; see Archers Case, 
vrhere a fine shall barre the issue, where the father had 
only a possibility at the time of the fine levyed. 

Furslowes Case^ 32 of the queen, tenant in tail levies a 
fine, term. P. 8c T. and died in August next, his daughter 
(being heir to the tail) & her husband brought Siformedon^ 
and pending the plea, the proclamations passed, and 'twas 
agreed by the court that the tenant shall plead the fine 
and the proclamations which passed pending the writ, and 
shall bar the demandant, yet there the issue did all that 
snight be done ; for the conveyance is the fine, and the 
proclamations are biit a short repetition of the fine ; out 
of this four things are to be observed; 1. Though after 
the fine, a right descends to the issue, yet, after procla- 
mations, the right is barred ; 2. Though he pursues a 
Jbrmeihny yet after proclamations he is barred* ergo^ in 
the principall case he is barred, notwithstanding his entry 
or claim in fays ; 3. When tenant in tail levyes a fine, 
and dies before proclamations, the issue is not within any 
of the savings^ for then the bringing of zformedon should* 
avoid the bar i 4* The proclamations serve for no pur* 
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poM but to distinguish the fine from a fine at the com* 
mon law. Trin* 4 of the queen^ Bendiovies^ tenant in 
tail) disseised the disconttnuee, and levyed a fine, and took 
an es^te by render, the discontinuee enters^ and claims 
before all the proclamations passed, and avoids the estate^ 
after the proclamations pass, tenant in tail continues his 
possession, and dies within the year after the entry and 
claim* Resolved, that the issue was not remitted, but 
barred by 32 H* 1* though the estate was avoyded be« 
fore all the proclamations passed. 

Resolved, though the issue be beyond the sea, yet, be* 
cause he is privy, &c. he is bound as if he were within 
age, covert, or non compos. Which was agreed by all the 
justices : ergOy the claim of the issue is not materiall, and 
if infancy, &c. should avoid the fine, no man shouldi)e as* 
/ilired of land conveyed. 



THE FOURTH BOOK. 



Femons Case, U &f 15 ofthe^een.fo. I. 

IN dower, the tenant shews that the husband made a 
feoffment of other land to the use of himself for life, and 
after to the use of the demandant for life, &c. and avers 
, tfiat the said estate was for her joynture, &c. and that the 
clemandant had entered^ &c. and agreed to the estate: 
the demandant shews that the estate was upon condition 
for to perform the wiU of the husband, and that divers 
things were to be performed in it, judgement if the tenant 
shall be admitted^ &c. 

Resolved, that at common law, a right or tide to a free- 
hold cannot be barred by acceptance of a coUatcrall satis- 
faction or recompcnce ; as if a disseisor of the mannor 
r 1,?.^^* *^ ^* disseisee the mannor of S. in satisfaction 
of all his right, &c. And therefore 'tis said in our books, 
that an accord with satisfaction is a good plea in a personal 
action, where damages are to be recovered, not in a rcall ; 
and therefore no barre in dower, but dower ad ostium ec^ 
cleata^ or ex assensu patris, concludes her, if she enters 
after, &c. for the law allows them, &c. to be dowers in 
law. Before 27, most lands were in use, and because 
wives were not dowable of the use, estates were made by 
the feoffees to the husband and his wife, before or after 
the marriage for life, &c. for a competent provision for the 
wife; then %7 transferred the possession to the use, and 
if further provision had not been, the wives should have 
their dowers and joyntures also: and therefore those 
branches were made in the same statute of 27. 

Resolved, that the feoffment to the use of himself for 
life, the remainder to his wife for life, for the joynture of 
the wife, is within 27, for though that five estates only are 
expressed; 1. To the husband and wife, and the heirs of 
the husband, &c.; 2. To the heirs of their two bodies; 
3. Of the body of one of them j 4. For their lives ; 5. 
To the husband and wife for life of the wife, yet, 
many other estates are within the act, for these are put 
for examplct not to exqlude others : but resolved, that no 
estate is a joynture, except it takes beginning presently 
^ter the death of the husband ; for so are all the exam- 
ples : and therefore to himself for life, the remainder to 
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B. for life, the remainder to his wife» Sec is not within the 
statute, &c. and therefore though the wife enter, and takes 
the profits,^she shall have dower. An estate to one and 
his wife, and the heirs males of their two bodies, adjudged 
a good jointure, yet none of the five estates mentioned ; 
an estate made to a woman for life, before marriage, ad* 
judged a good jointure. 

Resolved, though the estate here were upon condition, and 
though dower (in place of which the joynture comes) were 
absolute, yet, because an estate for life upon condition is 
an esute for life, 'tis within the words, and the intent of 
the act, if the wife accept it, &c. 

Resolved, that a wife cannot waive a jointure made be« 
fore the coverture, as she may a jovnture made after; and 
this by ih^provisoy (if any woman hath lands, 8tc* assured 
after marriage for her liui, &c. after death of the husband 
she hath liberty to refuse. Sec.) and therefore the intent of 
the sutute was, that she should not refuse a joynture mad^ 
1>efore, and land conveyed for part of her joynture,^r in 
satisfaction of part ofher dower, is no bar of any part for 
the incertainty ; for the statute says, for the jojrnture of 
the wifes, and not for part of the joynture. 

Resolved, that though the estate of the wife be upon 
an expresse condition for to perform the will, which itn« 
ports a consideration of making the estate, yet it may be 
averred for joynture, for the one consideration well stands 
with the other, and though it be not expressed in the 
deed, yet it may be averred : and the case is the stronger, 
because the averment is given by the wordd of the act* 
And a fee-simple to the wife, in satisfaction of her dow* 
er, is a joynture within the; equity of 27, for the reasons 
aforesaid, as also because it is within the expresse words, 
{for term ofltfe^ or othervriscy) for all estates as henefictali 
or more, are within, by this word otherwise injaynturej 
after judgment was given against the demandant* 

And devise to a wife for a life^ in tail, Sec. for her 
joynture, is a good jojmture within 27, as 'twas resolved is 
Leake and RandaU Case* Otherwise, where a man devises 
to his wife for life, &c. generally this cannot be aver- 
red to be for joynture, and therefore no bar of dower; !• 
Because a devise imports a consideration in it self, and 
shall be taken as a benevolence ; 2. All the will for land 
by 32 & 34 H. 8. ought to be in writing, and no aver- 
ment ought to be taken out of the will, which cannot be 
3 
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collected by the words within ; an estate before marriage 
is within the equity of the statute ; so an estate by devise, 
which takes effect after the marriage dissolved, is within 



Beviili Case, %7 i^ 2^ of the ^t^rn, fo. S. 

TENANT by homage, fealty, and escuage^ and sate 
to court twice a year ; the lord was seised of the fealty 
only by the hands of the tenant. Resolved, that seisin of 
fealty was a seisin of all the said services ; for when the 
tenant doth fealty, he takes a corporal oath that he shall 
be faithful! and true to the lord, and shall bear him faith 
of the tenements which he claims to hold of him, and that 
he will lawfully do the customet and services, &c« And 
though homage be more honourable, and the most humble 
service, that a freeholder, can do to bis lord, yet, fealty is 
the more sacred service, for this is done upon oath, not 
the other« And the words (shaU be faithful and true) are 
also parcel of homage i and seisin of any part of any ser* 
vice is a seisin of the whole, and the law, for this reason^ 
so respects these services, that no distresse for them shall 
be excessive, and though distresse be so often that the 
tenant cannot manure his land, he shall not have an assize, 
aa for rent, or other profits. 

Resolved, that seisin of a superior service is a seisin 
of all inferior services incident to it, as a seisin of escuage, 
of homage and fealty, homage of fealty, rent of fealty, 
where the seigniory is by fealty, and rent* Kesolved, 
that doing of homage is a seisin of all services, inferior 
and superior, because he takes upon himself to do all ser* 
vices* Resolved, that seisin of rent of sute, or of other 
annual service, is seisin of escuage, homage, fealty, ward 
relief, heriot service, service for to cover the hall of the 
chief house of the .mannor, for to impale the barke of the 
lordf <»[ such casual services, which perchance will not 
fall in sixty years, but seisin of one annual service is not 
seisin of another annuall service, as rent of sute nor of 
work dates, for 'tis the folly of the lord diat he atuined 
aot seisin, and it shokl be mischievous to the tenant, for 
perhaps an ancient time the work dayes are discharged, 
which now cannot be shewn. 
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Note (reader) all this is to be intended of a seisin 
in law, for seisin of fealty here is no actual seisin of 
homage, nor of sute, nor fealty of rent, but seisin of any 
part of a service is an actuall seisin of all to have an 
assise. And as to malce avowry seisin in law suffices ; 
but as for an assize actuall seisin is requisite ; so in a 
writ of right of land. See the book at large, and there, 
where ancient seisin to an estate is altered, or changed 
from one person to another shall be sufficient, where not. 

Resolved, that seisin in law was sufficient to make an 
avowry within the letter, and the intent of the statute of 
32 ^. 8. for the intent was to limit a time within which 
seisin ought to be had, not to exclude any seisin which 
was a lawful! seisin by the common law, which appears by 
the preamble. Also, the former acts of limitation as fV* 
1. ca* 38. IV. 2. ca' 2. do not exclude a seisin sufficient 
at common law. And the statute saith, {actual possession 
. or seisin) which (seisin) is either actuall or in law. 

Resolved, that the act doth not extend to such a rent or 
service, which by common possibility cannot happen with«* 
in sixty years, as homage, fealty, for the tenant may live 
beyond, or to cover the hall, or to go in war, so of a for* 
medon in discender^ for tenant in tail may live sixty years 
after discontinuance^ and though in facto he dyes, and the 
issue doth not pursue his formedon^ yet, he may have it 
at any time, and the seisin of the donee was not traversa* 
ble, so of homage and other casuall services, though the 
lord might have had seisin. So, if the lord release to the 
tenant, so long as I. S. hath heirs of his body, though 
sixty years passe, yet he may destrain, for impotentia ex* 
cusat legeniy and there may be a tenure by homage, &c« 
and yet never done, as if die land be conveyed to a maior^ 
&c. or other corporation aggregate of many, they hold by 
fealty, yet they cannot df it. A writ of escheat, cessavit^ 
rescouSf are not within the act, for in them the seisin is 
not traversable, but the tenure, and in the escheat and ces* 
savit^ they demand the land and can lay no seisin, and the 
act extends only to those writs where the demandant or his 
ancestors might have had seisin. So, note^ land shall 
escheat, though there be no seisin of the services within 
the time of limitation, for the seignory remains, though 
seisin wants ; so if the tenant cess, and the land be not 
overt, and sufficient to his distress, the lord shall have a 
cessavit though he wants seisin of the services. Resolved, 
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if nothing be arrear and the lord ^strains, the tenant may 
make rescous, or if he be so often distrained that h^ 
cannot manure his land, he may have an assize, de soueni 
£stre9^ but for such tortious distress, where nothing is 
arrear, the tenant shall not have trespass vi is? armis 
j^gainst the lord, for this is prohibited by the statute of 
Marleb. ccf 3. See the book at large in what case an in- 
croachment of more rent by the lord than he ought to 
have shall be avoyded, in what not. 

Resolved, that though a man hath been out of posses- 
sioQ of land by sixty years, yet if his entry be not taken 
away, he may enter, & bring any possessory action of hb 
own possession, for the first clause doth not bar any right, 
but prohibits that none shall have a writ of right, &c« of 
the possession of his ancestors, &c. but only of a seisin 
within sixty years ; the first and second clause extend only 
to seisin auncestrell, the third to an action of his own 
possession, not to entry, the fourth by avowry, the fifth 
to Viformedony &c. 

Note {reader) out of this, that when the tenant hath 
done homage and fealty, which the lord may inforce him 
to do, this shall be a seisin of all other servicest as to 
avowry, though the lord, nor those by whom he claims, 
had seisin wi&in ^ixty years. 



ACTIONS OF SI-ANDER. 

The Lord Cromwelb Case, 20 of the ^een, fo. 12. 

THE Lord Cromwell brought an action de scandalis 
magnatum against D. Vicar, tarn pro domina regina quam 
pro aeipsOf upon the statute of 2 R* 2. cc^ 5. The defend* 
ant said to the plaintiff, it is no marvell though you Hie 
not of tne^ for you Hie of those that maintain sedition 
against the queens proceedings^ the defendant justifies 
apecially, that he being vicar of N. the plaintiff procured 
I. T. and I. H. for to preach there, i;^ho in their sermons 
inyeyed against the book of common prayer, and affirm- 
ed it to be superstitious ; upon which the vicar inhibited 
them, for they had not license nor authority to preach; 
yet they proceeded by th^ incouragement of the plaintiff; 
and the plaintiff said to the defendant, thou art a false 
variety I Hie not ofthee^ to whom the defendant said, it is 
no marvel though you like not of me, for you like of those 

10 
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{tnnunendOf the aforesaid I. T. and I. H.) that maintain 
sedition (innunendo seditiosam lUam doctrinam) ag<nn»t 
the queeriB proceedings. 

Resolved in this case, that the statute aforesaid, con- 
cerning the king^ the judges, ex officio^ ought to take 
notice of it, as they ought of all statutes that concern 
him. 

Resolved, that the justification is good, for in case of 
slaunder, the sence of the words is to be taken, which 
may appear by the occasion of speech. Seneus verborum 
ex causa dicendi accipiendus est^ &f sermones semper acei* 
piendt sunt secundum sutjjectam materiam. And here the 
sence of the words appears, and his meaning in speaking 
them, and that he did not intend any publique or violent 
sedition, as the word of it self imports ; and God defend 
that the words of one by a strict and grammaticall construc- 
tion, should be taken contrary to the manifest intent ; as 
in an action for calling the plaintiflF murderer, 'tis a good 
justification that the plaintiff confessing that he had killed 
divers hares with engines, the defendant said, thou art a 
murderer^ and the defendant shall not be put to a general 
issue, when he confesses the words, and shews that they 
are not actionable, as in maintainance the defendant may 
justifie lawfull maintainance, whereupon the plaintiff 
replyed that the defendant, dixit, i^c. verba preedict. de 
injuria sua propria absq: tali causa^ upon this they were 
at issue, and alter agreed. 

Cutkr and Dixons Case, 27 (s^ 2S of the ^ueenj fo. 14. 

IF one exhibit certain articles, to a ju3tice of peace, 
against one, declaring divers great abuses and ^aisdemean- 
ours, See to the intent to bind him to the good behaviour ; 
in this case the party accused shall not have any action 
upon the case, for it is in pursute of ordinary justice, and 
if such actions were permitted, none would complain for 
fear of infinite vexation. 
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Sir Richard BucUetf and Woods }Qmc^\ 33 .&P S4t <if 

the ^eetiffo. 14. 

- WOOD exhibited a bill in the star-chamber against 
Sir R. B* and charged him with divers matters examinable 
there, and with other matters not determinable there^ as 
that he was a maintainer of pirates and murtherers, and 
a procurer of piracies, upon which Sir Rx B. brought his 
action, &c« Resolved, that no action lyes for matter 
examinable there, though 'twas meerly false, because that 
'twas in course of justice* 

Resolved, that an action lyes for these words, not 
examinable there, for 'tis not done in course of justice, 
and great inconvenience would follow, if matters may be 
inserted in bills exhibited in so ,high and honourable a 
court in slander of the parties, and they cannot answer 
there for their purgation, nor have their action for purg« 
ing themselves of the crimes, and recover damages for 
the wrong, but that the said bill shall remain alwayes of 
record to their infamy, & here no murther or piracy can 
be punished upon any bill exhibited in English, for he 
ought to have been indicted, and therefore he hath not 
only mistaken the court, but also the nature of exhibiting 
the bill hath not appearance of any ordinary course of 
jusuce, but no action lies upon an appeal of murder, 
returnable in the common bench^ for though the writ is not 
returned before competent judges, who may do justice, 
yet 'tis in nature of a lawfull sute, namely, by writ of 
appeal, wherefore judgement was given for the plaintiff. 
And in a writ of error in the chequer chamber brought 
hj Woodj 'twas resolved, that Sir R. B. might have had a 
good action, but here, because the action was not u^on 
the bill exhibited at Weatminster^ but because he said in 
the county of S. d^t his bill was true, in auditu guam 
pbirimorum^ without expressing the said matters in par- 
ticular, so that it was not any slaunder, judgement was 

reversed* 
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Stanhop and Blithi Case^ 2f of the ^tieen^ fo. 15. 

'HLhSni'^EXLSUmhop (who was a surveyor of the Dutchy, 
and had divers offices, and was a justice of peace) hath 
hut one numnor^ and that he hath gotten by swearings and 
forswearing. Resolved, that the action doth not lie, for 
they are too general, and words which charge any one, 
in an action in which dapiages shaH be recovered, oug^t 
to have convenient certainty ; and he doth not charge the 
plaintiff with swearing, &c* and he may recover a mannor 
by swearing, &c. yet not procuring or assenting to it. 
Resolved, if one charge another that he hadi forsworn 
himself, no action lies* First, because he may be forsworn 
in usual communication, ^tiia benignior sensus in verbis 
generalibus sen dubits est praferendai Secondly, it is an 
usual word of passion and cnoler, as also to call another 
a villain, a rogue, a varlet, these and such like will not 
maintain action, bonijudicis interest p Utes iSrimere* But 
if one say to another that he is perjured, or that he hath 
forsworn himself in such a court, &c. for these words 
an action will lie. 



He:ttf justice of Peace^ against Teomansy 2T of the 

^ueenjfo. 15. 

FOR my ground in H. Hext seeks my fi/2r, and if I could 
find one L H* J do not doubt^ but within two daues^ to 
arrest He^t for suspition offehny. Adjudged that no 
action lyes for the first words ; 1. Because he may seek 
his life lawfully upon just cause, & his land may be holden 
of him ; 2 • 'Tis too general, and the law inflicts no 
punishment for seeking of his life ; but adjudged that the 
action lyes for the last words ; for, for suspition of felony 
he shall be imprisoned, and his life in question. 
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Blrchkys Caae^ 2T £sf 28 ^fthe ^een, fo. 16* 

THE defendant said to B. (clerk of the kings, bench, 
and sworn to dealdueljr without corruption^ ^^u are weU 
knomm to be a corrupt man^ and to deal corrupthf. Ad- 
judged that the action lyes ; 1. Because the words, ex 
causa dicendi^ imply that he hath dealt corruptly in hi^ 
profession, et sermo relatua ad personam intelligi debet ik 
conditione persona; 1 • This touches,the plaintiff id his oath ; 
2« The words scandalize him in the duty of bis profession, 
by which he gets his living. Skinner of London said, that 
Manwood was a corrupt judge: adjudged actionable. Re- 
solved in this case, that if the precedent parlance had been 
that B. was a usurer, or executor of another, and would 
not perform the will, and upon this the defendant had 
spoken the words following, no action would lye. 



Weaver and Caridens Case^ 37 of the ^ueen, fo* 16. 

ADJUDGED, that no action lyes for saying that the 
plsuntiff was detected for perjury in the star chamber ; 
for an honest man may be detected, but not convicted. 

Stuckley andBulheads Case^ 44 6? 45 of the ^en, fo. 16. 

ADJUDGED, that an action lyes for saying, master 
St. (he was a justice of peace) covereth and hideth felonies^ 
and is not worthy to beajusticeofpeace; for this is against 
his oath, and his office, and a good cause to put him out 
of commission, and for that he may be indicted and fined. 

Snagg and Gees Casst 39 of the ^een^fo* 16. 

THOU hast UUed my wifpj and art a tray tor. Adjudged 
that the action will not lye, for the wife was in life, as 
appeared in the declaration, and so the words vain and no 
scandal; otherwise if she had been dead. 
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Eaton' and Aliens Case^ 40 of the ^ueen^ fo. 16. 

:HE is a trader and a quarreUer^for he gave his chant" 
fi^f counsel tfmfike a deed of gift oj his goods to kill me. 
& then to\flyont of the country^ but God preserved me^ 
Resolved, that the action will not lie, for the purpose 
without act is not punishable, and though he may be 
punished for such conspiracy in the star-chamber, yet 
this is by the absolute power of the court, not by ordinary 
course of law. Observe well this case, and the cause and 
reason of this judgment. 



Anne, Davies Case^ 3S of the ^tteenyfo. 16. 

THE defendant said to B. (a sutor to ^e pIainti£F,and 
with whom there was near an agreement of marriage,) / 
inow Davies daughter well^ she did dwel in Cheapside and 
a grocer did get her with child; and the plaintiff declared, 
that by reason thereof, the said B. refused to take her to 
wife. 

Resolved, the action lies, for a woman is punishable for 
a bastard, by 18 of the queen, ca. 3. And though that 
fornication, &c. is not examinable by our law, because 
done in secret, and uncomly openly to be examined, yet 
the having a bastard is apparent, and examinable by the 
said act. 

Resolved, if the plaintiff had been charged with nude 
incontinency only, the action lies, for the ground of the 
action is temporal!, viz. the defeating of her advancement 
in marriage. By Popham an action lies for saying that a 
woman inholder, had a great infectious disease, by which 
she loses her guests. Bannister and Bannisters Case^ 25 
of the queen. Resolved, that an action lies for sapng of the 
Bonne and heir, that he was a bastard, for this tends to his 
disinherison ; but resolved, if the defendant pretend that 
the plaintiff is a bastard, and he himself right heir, no ac- 
tion lies, and this the defendant may shew by way of bar. 
1 
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yames Cascj 41 &f 42 of the ^een, fo. 17. 

THE defendant said to B. hang Aim, (innuendo pradict. 
L) he is full of the poXy {innuendo the French poxj) &c. 
Resolved, two things are requisite to have an action 
for slander; 1. That the person scandalized be certain; 
2. That the scandall shall be apparent by the words them* 
selves. And therefore if a man says that one of the ser- 
vants of B. is a notorious felon or traytor, an action lies 
not, (if he have more servants^) and (innuendo) cannot 
make it certain. So, I inow one near about B* that is a 
notorious thief But if two speak of B. and die one sayes 
he is a notorious thief an action lyes, and B. may reduce 
this to a certainty by (innuendo prccdict. B*) for the office of 
an innuendo is for to design the person that was named in 
certain before, and in effect, stands in place o{(pradJ) but in* 
nueruh cannot make that certain which was incertain be- 
fore^ and subject to a deceiveable conjecture. But if one 
sayes to B. thou art atraitor^ an action lies, for constat de 
persona* So here, when two speak of the plaintiff, and one 
sayes hanff him^ there innuendo will denote the person, 
but innuendo cannot extend for to make the intent to be 
the French pox, by ima^nation, which is not apparent by 
die precedent words ; and the words themselves ahall be 
taken in mitiori sensu. 



Oxford and his Wife against Crosse j 41 of the ^een, 

Jo. IS. 

THE plaiotifis brought an action in London for calling 
the wife of the plaintiff wA^rc; the defendant removed this 
out of Londonby habeas corpus j a procedendo was prayed, 
because the action was maintainable in London^ though 
not at common law ; denied by the court, for such cus- 
tome to maintain an action for brabling words is against 
law. 
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*S'f> G. Gerardj Master of the Rolls 9 against Mary 
Dickinson, Z2 i^ ZZ of the ^een,fo. 18. 

THE plaintiff counts that he was in communication 
with R. £• for to demise to him the mannor, &c. The 
defendant said {prasmissorum non ignara^ I have a lease 
of 90 years of the mannorf and then shewed and pub- 
lished a demise made by the Lord Audley^ grandfadier of 
die Lord A» from whom the plaintiff claims, where in 
truth the defendant knew this to be counterfeit, by reason 
of which, &c. R. £. did not proceed, 8cc. The defendant 
pleaded, quod talis indenture^ {qualis in the count,) came 
to his hands by trover, and traversed, that he knew of the 
forgery. 

Resolved, if the defendant affirm and publish that the 
•plaintiff had not right, but that she her self had^ no action 
lyes, though she hath no right, because she pretends tide, 
for if an action should lie, how could any one claim, or 
sue, or seek counsel for any land ^ Banisters Case^ be- 
fore resolved according, and therfore 'twas here resolved, 
that no action lies for saying / have a lease, &c. though 
it be false. And though it appears by the barre, that she 
had no title, but is a stranger, yet, because the matter in 
the\:ount doth not maintain the action, the bar shall not 
make it good. 

Resolved, that there was other matter in the count suf- 
ficient to maintain the action, viz, that the defendant 
knew of the communication, and that the lease was 
i^orgedi and yet published, by which the plaintiff lost his 
i^argain. 

Resolved, that the bar was insufficient, for the knowing 
of the defendant, or forgery, is not traversable ; as in an 
action for that the dogge of the defendant had bit the 
beasts of the plaintiff, ipse sciens canem suum admordendas 
• oves coAsuetum. {Sciens) is not traversable, but it ought 
:to be proved upon the general issue, for (sciens) is not a 
direct allegation, nor alleged in any place. And talis in- 
dentura^ qualis^ is no direct answer to the indenture men- 
tioned in the count, for talis^ non est eadem^ and no simile 
est idem* 
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Barhama Case^ 44 &P 45 of the ^een^ fo. 30. 

MASTER Bar ham did burn my bam (innuendo a bam 
with corn) with his own hands^ and none but he. Moved 
in arrest of judgement that the words were not action- 
able, for tis not felony to bum a barn, if it be not parcell 
of a mansion house, or full of corn ; and in such case agi^ 
tur civiiitur^ not criminalitir^ &? verba accipienda sunt in 
mitiori sensu* And the (innuendo) will not serve when 
the words are not slanderous* 



Britteridges Case, 44 &? 45 of the ^een^ fo. 19* 

B* is a perjured oU knave, and that is to be proved by a 
stake parting the land of A. and B. Resolved, that the 
action lies for the first words. And adjective words will 
maintain an action, when they presume an act committed^ 
(as liere,) or when they scandalize a man in his office, or 
function, or trade by which he acquires his living. Philips^ 
batchelor of divinity, brought an action against B. for 
saying, thou hast \made a seditious sermon, and moved the 
peopk to sedition this day; adjudged the action lies, be* 
cause though the first part of the words were merely ad- 
jective, they scandalized him in his function. So, if a 
man sayes to a merchant, that he is a bankeruptly Jknave^ 
or a bankrupt knave, as 'twas adjudged in Mittono Caae^ 
or that he will be a bankrupt within two dales ; but an 
action lies not when these adjective words import not an 
act done, but an inclination, which doth not scandal him 
in function, &c. 

Resolved, in the case at barre, that upon all the worda 
together, no action lies, for the last words explain his in« 
tent to be of no judiciall perjury. And 'tis not possible 
that a stake can prove a man perjured j as it hath been ad« 
judged ; thou art a thief, for thou hast stollen my apples 
out of my orchard; or robbed my hop-ground, Dobbins and 
Franklins Case, 43 EsJ^ 44 of the queen, but if the counsel 
of the plaintiff had disclosed the truth of the case in the 
count, an action would lye, for in truth there was a con- 
troversie betwixt two, whether the stake stood upon the 
]md of the one, or the other, or as an indifferent boundary, 
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and the plaintiff was deposed in'an action for this, as a wit« 
nesse ; and by'the pretence of the defendant, had perjured 
himself in his deposition* 



Palmer and Thorpes Case^ 25 of the ^een^ fo. 20. touching 
defamation in the ecclesiastical court* 

RESOLVED, that such defamation ought to have three 
incidents ; 1. I'hat the matter be meerly spiritual and 
determinable in tine ecclesiastical court, as for calling 
heretique, schismatique, advowterer, fornicator; 2. It 
ought to concern matter meerly spiritual only, for if it 
concern any thing determinable at common law, the ec- 
clesiastical judge shall not have conusance of it. See for 
this 22 E. 4. 20. The Abbot of St. Albans Case; 3. Though 
the thing be meerly spiritual, yet he which is defamed 
cannot sue there for amends or damages, but the sute 
there ought to be onely for punishment of the offender^ 
pro salute animas. For this, see articulis clerij £sP circum* 
specte agatis^ & Fitz. 51, 52, 53. But the plaintiff shall 
recover costs there, and there if the defendant, to redeem 
his penance, agjee to pay a certain sum me, the party 
may sue for this there, and no prohibition lyes. 



COPY-HOLD CASES. 
Browns Case^ 23 i^ 2^ of the ^ueen^ fo. 2U 

COPY-HOLDER in fee, by licence, leases for years 
and dyes, the eldest sonne dyes before admittance, ad* 
judged that the daughter of the intire bloud shall have it, 
not the younger sonne* Resolved, though a copy -holder, 
in judgement of law, hath but an estate at will, yet custom 
hath so established and fixed his estate, that by the cus- 
tom of the mannor 'tis descendable to his heirs, and is not 
meerly advoluntatem domini^ but, &c. secundum cohsuetudi" 
nem maneriti so the custom is the soul and life of copy- 
holds. See the book at large, of what antiquity copy-holda 
are, and some general learning concerning them. 

Resolved, when custom hath created such inheritances, 
the law shall direct the descent according to the mazimes 
and rules of the common law, as incident to every estate 
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descendable* When uses had gained a reputation of in- 
heritances, the law directed the descent, & of them there 
shall be a possesatofratrU* But resolved, that such cus- 
tomary inheritances shall not have any collateral quali- 
ties, which do not concern descent of inheritance, 
which other inheritances have ; and therefore they shall 
not be assets to the heir, upon an obligation, nor there 
shall not be dower, nor tenancy by the curtesie, not a de- 
sent shall toll entry, &c. For, as without custom they 
cannot descend, so without custom they cannot have a 
collateral quality ; for copy-holders have inheritances se^ 
cundum quid^ viz. to descend to the heirs and not to be de- 
termined by the will of the lord, nor timplicitef^ to a col- 
lateral quality. 

Resolved, that the heir, before admittance, may take the 
profits, and may surrender to the use of another, before 
admittance ; but this shall not prejudice the lord for his 
fine upon the descent, and he is a tenant by copy of court- 
roll, for the roll made to his ancestor belongs to him, and 
admittance of tenant for life shall s«rve for the remainder, 
yet it shall not prejudice the lord for his fine. And 
though 'twas objected that every admittance amounts to 
a grant, and so may be pleaded, and therefore nothing 
vests before admittance, yet 'twas resolved that as after 
admittance, the heir may in pleading allege ihis is a grant, 
and this to avoid inconveniences, (for, if he should be com- 
pelled to shew the first grant, it was before time of me- 
mory, and so not pleadable, or if within memory, then the 
custome fails,) yet he ihay allege the admittance of his 
aiincestor, as a grant, and shew the descent to him, and 
that he entered, and tins without admftuAice, but he can- 
not plead that his father was seized, &c. by copy, fitc. and 
died seized, and that this descended, &c. For in truth 
'tis but a particular estate at will in judgment of law, 
though descendable by custome. 
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RtfVtU Case, 24 0/ the ^een, Jo. S3. 

AGREED, that a husband shall not be tenant by the 
eurttsie of a copy-hold, without speciail custome* 



Deale and Rigdens Caee^ 36 of the ^ueen,fo. 23. 

ADJUDGED, that if a recovery be in plaint in na- 
ture of a reall action, against tenant in tail, (adn^itting 
copy-hold may be intailed,) that this is a discontinuance, 
for, in as much as plaints are warranted by custome, 
'tis incident that it should make a discontinuance. The like 
judgement was between Clun and Peases 



Bidhck and Dibleys Case^ 35 of the ^een^ fo. 23. 

RESOLVED, that a surrender by the husband is no 
discontinuance to the wife, nor her heirs. And if a copy- 
holder for life surrender to the use of another in fee^ 
this is no forfeiture, for it doth not pass by livery. And 
copy-holders have not such quality, without speciail cus* 
tome;- so also adjudged in severall cases. 



Gravenor and Teds Case^ 35 if 36 of the ^een^fo* 23. 

RESOLVED, that the descent of a copyhold doth not 
toll entry, and that where the custome was, that he may 
grant in fee simple, that he may, by the same custome, 
grant to a man and the heirs of his body ; for be it a fee 
simple conditionall, or a tail, 'tis within the custome, so, 
of a grant for life, or years, for fee simple includes them« 
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Fitch and Huckkya CaMt^ 36 of the ^m^fo, 23. 

RESOLVED, that admittance of a copyholder for life 
is an admittance of him in remainder, but not to preju- 
dice the lord for his fine. And that upon a surrender, 
to the use of himself for life, and after to the use of his 
last will, that the fee remains in the copy -holder, not in the 
lord. 

Gari and Fenni/athers Case^ 26 of the ^eeUy fo. 23. 

RESOLVED, that the heir of a copyholder may enter, 
and have trespass, before admission, and if the heir (as the 
principal case was) dye before admission, his heir may 
take the profits, and have trespass. And Wray said, that 
'twas adjudged that there shall be passessio fratria of it. 
Resolved, that where H* 8. granted a mannor to the 
queen for life, that the queen was a sole person exempted 
by common law, and may make a lease, or grant, without 
the king, and may plead and be impleaded : and that 32 
H. 8. is but a declaration of the common law. 

Adjudged that a grant of a copy-hold in fee, escheated 
to her, by the queen tenant for life, binds the king, his 
heirs and successors, for she was domtna pro tempore^ and 
the custom of the mannor binds the king. And that 
every one who hath a lawful interest in a mannor, &c. 
though but at will, may grant copy-holds escheated, &c. 
rendring the ancient rent, customes and services, and this 
shall bind the lord, for he is dominus pro tempore. For 
a copyholder derives not his interest out of the estate of 
the lord only, but out of the custome, and the grantee is 
in by that* without regard to the estate or person of the 
grantor ; and therefore such a grant by the husband shall 
bind the wife ; so, of infants, non compos mentis^ bishop 
prebend, parson, shall bind for ever, for the custome is, 
that the tenements are parcel of the mannor, and demised 
and demisable* &c. But the lord must have a law full 
estate $ for, if a disseisor, or feoffee of a disseisor, &c. 
makes such grants, this shall not bind him that hath right, 
after a re-continuance of the mannor ; but admittance by 
such upon a surrender, or of the heir, shall bind, &c. for 
they are lawfuU, &f quodam modo judiciall acts, which to 
do he may be compelled in a court of equity. 
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P. 26 of the ^en, fa. StA. 

ADJUDGED^ if a lord ukes wife» and a copy-holder 
for life (according to the custome) dies, and the lord re- 
grants for lives, and dies, that the wife, in dower, shall not 
avoid these grants, for though the grant were after the 
title of dower, yet, the custome was before. If a feoffee 
upon condition makes a voluntary grant, the condition is 
broken, the feoffor re-enters, the grant shall stand. 



Itotis and Arters CoBCy 29 of the ^een^fo* 24. 

ADJUDGED, that if tenant j^tir auter xnct of a mannor, 
after the death of cestuy gue vie, continues in, and holds 
courts, and makes voluntary grants, this shall not bind 
the lessor, (otherwise the admittances upon surrenders, or 
descents,) for he was tenant at sufferance, who hath no 
lawfull interest, and a writ of entry ad iehninum qui 
prasternt lies against him, and so he is a deforceor. 



Murrttt and Smiths Caie^ 33 and 34 of the ^een^ fo. 24. 

THE queaa grants a copy-hold in fee, and after grants 
the inheritance of the copy-hold to a stranger; the copy- 
holder devises to M. and after surrenders to the use of 
his will. Rtsolved, that custome hath so established the 
estate of a copy-holder, that by severance of the inherit* 
ance of the copy-hold from the mannor, the copy-hold 
is not destroyed, for, being the lord himself could not 
ouste the copy-holders, no more can another claiming in 
by him. Objected, that every copy*hold ought to be 
parcell of the mannor ; and to be demised, or demisable^ 
time out of memory. Resolved, that because once this 
had both the incidents aforesaid, and its perfection, the 
severance made by the lord shall not destroy it. 

Resolved, that notwithstanding the surrender, and de* 
vise, the copy-hold descended to the heir, for after the 
severance of the inheritance from the mannor, the sur* 
1 
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render was utterly void, for the land was not parcell of 
the mannor at the time, and the devise only cannot trans* 
ferre such a customary estate, but it ought to be by sur- 
render into the hands of the lord, &Cf 

Resolved, that after severance, the copy-holder shall 
pay his rent to the feoffee, and shall pay, and do other 
services which are due, without admittance or holding of 
a court, as to plough die demeans of the lord, hcriot, &c« 
but suit of court, and fine upon alienation or admittance, 
are gone, for now the land cannot be alienated, for though 
the copyholder hath some benefit by the severance, as 
appears before, so he hath great prejudice, for now he 
cannot surrender, or alien his estate, nor the feoffee 
cannot make an admittance, for he is not dominu$ pro 
tempore. 

Resolved, that such forfeitures remain as were before 
the severance, as feoffment, lease, wast, denier of rent : 
so, if the land were of the nature of borough englhh or 
gavelkind, and other customes which run with the land 
remain. And 'twas said that such copyholder hath no 
other means to alien, but by decree in chancery against 
him and his heirs, but by this the interest of the land is 
not bound, but the person only. 



Kite and ^eintons Case, 31 of the ^een^fo. 25* 

COPYHOLDER in fee surrenders out of court, by 
the custome, to the hands of certain copy-hold^ tenants, 
to the use of another and his heirs, upon certain condi- 
tion, at the next court the surrender was presented, b\it 
the condition omitted, he, to whose use, &c. dies, the 
lord admits his heir, he that made the surrender releases 
to the heir being in possession, and after enters. 

Resolved, that the presentment of the surrender was 
void, for that the condition was omitted, for the surren- 
der that the copiholder made, was not presented, but if 
the surrender & the condition had been presented, and 
the steward in entring of it omits the condition, upon 
sufficient proof of it, the surrender shall not be avoyded, 
but the roll amended, for the roll doth not conclude the 
party for to plead, or give in evidence the truth of the 
matter. 



86 An Abridgment of [Lift. iv. 

Resolved, if a copy-holder be ousted by wrong, a 
release to him by the disseisor, doth not transfer his rights 
because he hath not any customary estate upon which the 
release of the customary right may inure, and this should 
be prejudicial to the lord, for by this he shall lose his 
fine and services ; but a release made to him, which is 
admitted by the lord, and in possession, is good ; and a 
release of a customary right may inure to him, and the 
lord not prejudiced, and the release shall iqure by way of 
extinguishment And Littieton speaks of an alienation 
by surrender only, which ought to be into the hands of 
the lord ; but a release cannot be done to the lord ; and 
L'ttkton says he which claims a copyhold by surrender 
bath no other evidence, but he which claims an extin- 
guishment of a right may have it by release, by de^d, and 
'tiSi not perill to purchasors, for if the copyholder in 
possession sels it he will shew the release, and he which 
out of posssssion cainnot sel till he hath gained the pos- 
session, £sP caveat emptor. By Wray^ if he which hath a 
pretensed title, &c. to a copyhold, bargains, &c. this is 
within 32 H. 8. for the statute says {any right or title) and 
great part of the land within the realm is in his copy, 
and therfore the intention was to include them, to avoid 
maintenance and champerty. 



Mehvich and Luters Case^ 30 of the ^leen^fo, 26. 

RESOLVED, that the lessee of a copyholder for a 
year, shall maintain an ef firma^ for his term being war« 
rapted by law, by force of the generall custome of the. 
realm, 'tis reason that he should have remedy by efjirmm^ 
and this is a speedy course against a stranger. Resolved, 
that the copy-holds are not destroyed by severance of the 
inheritance of them from the mannor, but remain in force. 
So Murrela Case before adjudged. 

Resolved, that when the lord of a mannor, having many 
ancient copy-holds in a town, grants the inheritance of 
all the copyholds, the grantee may hold a court for the 
customary tenants, and accept surrenders, and make 
admittances, and grants ; for every mannor which consists 
of free-holders, and copiholders, comprehends in effect 
two severail courts, the one the court baron for free- 
holders, and in this the suitors, viz* the freeholders, are 
judges, and the other court for the copyholder, and in 
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this, the steward, ort he lord himself, is judge; and though 
this is not a mannof in law^ because it wants freeholdders, 
yet the grantee may hold such court as aforesaid, for 
copyholders only, as the grantor himself might. So, if 
all the freehold escheat, or the lord releases the tenure, 
and services, yet he may hold a customary court for the 
copyholds. Note {reader) though the lord, by his .own 
act, cannot make of one and the same mannor, at common 
law, divers severall mannors, consisting of demeans and 
freeholdders, yet he may make a customary mannor of 
copiholders. 

Resolved, that the lord himself may niake a grant or 
admittance of a copy-holder, out of the mannor, at what 
place he pleases, but, if the steward, at any court holden 
out of the mannor, shall make grants or admittances, they 
are void. 



Neab Case^ Z7 of the ^eeuy fo. 26. 

ADJUDGED, that where the lord of a mannor 
demises all his lands, granted by copy, for two thousand 
years, that the lessee may hold courts, for copyholders, 
(as Metwiches Case is before,) and 'twas said so to be 
resolved in C Hattons Case. Note {reader) a good 
diversity, where the number of the copyholders may 
support the custome, and a singular case of a copyholder, 
(as in Murrels Case before,) in which case the lord doth 
not grant tacitly any customary court. 

Clifton and Molineux Case, 27 &? 28 of the ^een, fo. 27. 

RESOLVED, if a steward hold court out of the 
mannor, all grants and admittances there made are void, 
for the court ought to be holden within the mannor, not 
out of the jurisdiction of it; (as Melwich Case is before ;) 
but resolved that by custome, the court may be holden 
out of the mannor, and grants, &c. ' shall be good, as 
abbots^ &c. used for to hold court, at one mannor, for 
divers severall mannors. Resolved, that if a woman, 
copy-holder for life, takes husband, who commits wast, 
and dyes, the copyhol^ is forfeited, otherwise, if si stranger 
does wast, without the assent of the husband. 
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Tavemer andCrmnwelk Case^ 26 of the ^ueetiyfo. 27. 

RESQLVED, if a oopiholder, seized of three several 
copy*hold8, of three several acres, makes wast in part of 
one, fcc. all that is forfeited, but not the others, for though 
ithey are all in one hand, yet every one .is severally holden, 
^and a severall condition in law annexed, and the severall 
conditions follow the severall tenures. So, resolved, if 
the copy-holder surrender them to the use of A. and 
^e lord admits A. tenendum per antifua servitia inde 
prius deibta & de jure caneueta ; and A. makes a for- 
feiture in one, he shall forfeit that only, for the tenendum 
'(reddendo migtda emguUe) continues the severall tenures, 
so that 'tis not materiall if the copy-holds are in one or 
severall copies* So if diverse several copyholds escheat 
to the lord, and he grants them tenendum per antigua 
^ervitia^ they shall be severally holden as they were 
before, though he grants them to one roan. 

Resolved, that when he to whose use a surrender is 
made is admitted, he is in by him that surrendered, and 
in a plaint in the nature of an entry in the per^ shall be 
supposed in by htm, for the lord is ^but an instrument to 
make the admittance, and his charge shall not bind him 
that is admitted. So (reader) where before 'tis said that 
by the forfeiture of the husband all the estate of the wife 
shall be forfeited, 'tis to be intended all the copyhold 
under the said tenures. 



Hubbard and Ifamonde Case^ 42 &f .43 of the ^een^ 

fo. 27. 

RESOLVED, that if the. fines of copyholders upon 
admittances be incentain, the lord cannot exact excessive- 
ly and unreasonable fines, if he does, the copiholder may 
deny to pay it, without forfeiture, and it shall be deter- 
mined before the 'judges, upon a demurer, or evidence 
upon proof of the value of the land, what fine was reason- 
able to be demanded ; for if it should be otherwise, grefit 
.part of the copyholds should be destroyed at the wlU of 
the lord, and so was Hodeeons Case adjudged. 
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Resolved, if the lord assesse ft reasonable fine, and re« 
quire the copy-holder to pay it, he is not bound to pay i€ 
presently, because he could not know what the lord 
would assess, &f nema'ienetur dtvinare^ and he shal have a 
convenient time to pay it if the lord limits no time, oAer- 
wise of a fine certain* 

Resolved, if a copy-holder hath severall copy-holds, by 
severall sjprvices, the lord ought to assess and demand 
fines severally for every parcel, and the tenant may re- 
fuse to pay his fine for one, and forfeit that only, and 
every several tenure bath severall conditions in law 
tacitely annexed to it. So, if all the severall copy-holds 
are surrendred to the use of another, and the lord admits 
him, tenendum per aniiqua servitia^ &fc. the tenures are 
severall, and fines severall. Taverns ca* before. Resolved 
that no fine is due to the lord till admittance, for admit* 
taoce is the cause of the fine, and if after the tenant deny 
to pay it, Ms a forfeiture. Bacon and Ftatmans Case, and 
Sands Case so refsolved. 



Westwick andWytra Ctne^ SS of the ^een^ fo. 28. 

A woman, copy*holder in fee, surrenders to the use of 
W. her Sonne in fee, and at the next court, the entry was 
ad hone curiam venit^ W. and J. uxor ejue, & ceperunt^ 
&c W. died, I. his wife survived and surrendred to the 
use of I. S. in fee. Resolved, when the lord hath the 
copy-hold by surrender, to the use of another, he hath 
but a customary power to make admittance, secundum 
formam &f effectum sursum redditionis; and 'tis not like 
to the feoffee at common law, and though the lord grant 
this by copy to another, *tis without warrant, and notwith- 
standing he might make an admittance, according to the 
surrender, and he which is admitted shall be in by him 
that surrendered, (as Ta:tfernors Case is before,) and the 
eoun agreed, if the lord grant to cestuy que use^ and a 
stranger, all shall inure to cestutf que use^ or if he admits 
him upon condition, the concUtion is void. As executors 
agree that the legatory and I. S. shall have, &c. or, that 
the legatory shall have upon condition, the legatory shall 
have onely and absolutely, for after the assent of the ex- 
ecutors, he is in by the devisee. And Hwas said, that 
'twas adjudged in Buntings Case, that where the lord 
admits one to hold to him and his heirs, (Where the sur» 
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render was for life only,) that he hath but for life. Re- 
solved, that without speciall custome, or other speciall 
matter, the admittance shall inure only to the husband; 
and judgement was given according. 



Bunting and Lepingwells Case^ 27 ^ ^B of the ^ueen^ 

fo. 29. 

RESOLVED, that though T. who was husband of the 
wife, de facto^ was not party to the libell, (for I. S. libel- 
led against the wife, without naming her husband, for a 
divorce, upon a precontract betwixt him and the wife,) 
nor the sentence in the spirituall court, which dissolved • 
the marriage betwixt him and his wife, yet the sentence , 
against the wife only, being but declaratory, shall bind 
the husband de facto^ and for that the conusance of the . 
right of marriages belongs to the spii^tuall court, and they 
have given sentence in it, the judges of the common law 
(though it be against the reason of the law) shall give 
faith and credence to their proceedings and sentences, as 
consonant to the law of holy church ; for, cuilibet in sua 
arte perito est credendum. So, 'twas adjudgM that the 
plaintiff (bom in the second marriage) was legitimate. 

Resolved, when a copy-holder surrenders to the lord, 
to the use of his wife and his younger son, without limit- 
ting any estate, they have for life only, for as well esutes 
as discents shall be directed by the rules of law, as neces- 
sary consequents upon the custome, except there be a 
speciall custome within the mannor, that sibi &f «ii», or 
sibi & assignatisj may create an estate of inheritance, 
and 'twas observ'd that the estates limited upon surrenders, 
are alwaies annexed to the estates of him to whom the 
surrender is made, and alwaies the surrender to the lord 
is generall, without limitation of any estate. Resolved, 
that when the lord admits cestuy que uae^ for life, the 
reversion is in him that surrendered, not in the lord, for 
he is but an instrument. 

Resolved, that a man may surrender to the use of his 
wife, though that cestuy que use is in by him that sur- 
rendered, because the husband did not do this imme- 
diatly to the wife, but by a second means, viz. by sur- 
render to the lord, and by admittance of the lord* 
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Resolved, that when B. surrendred out of court, and 
before that 'twas presented in court, he dyes^ yet after 
being presented according to the custome^ 'tis good, 
otherwise, if it had not been presented according to the 
custome ; so, if the tenants in whose hands, &c. dies, yet 
if it be proved, 'tis good enough ; so ^cintons Case be- 
fore, if Kestiiy que use^ Esf c. dies before admittance, his 
heirs shall be admitted. 



Dovm and Hopkins Case^ 36 of the ^een^fo* 29« 

RESOLVED, that where the custome of a mannor was 
tp grant copies for one, two, or three lives, that a grant 
to a woman during her viduity, is within the customs, or 
'tis an estate for life, but every grant for life is not durante 
viduitate^ issue was, whether the custome was that the 
wife of a copy-holder, after the death of the husband, 
should have for life, and 'twas given in evidence that she 
should have during her viduity, and adjudged that the 
evidence did not maintain such custome, for 'tis a less 
estate then for life. But in the principal case, 'tis a 
greater estate which is warranted by the custome, and 
therefore a lesse is within it,^ (according to Gravenors Case 
before.) 'Twas said, that a lord may retein a steward by 
word, to hold courts, &c. as a bayliif, and this retainer 
shall serve till he be discharged. 



Harris and J ayes Case, 41 of the ^een^ fo. 30. 

RESOLVED, that a lord may retain one to be steward 
of his mannor, and to hold courts by word as in the case 
before. Resolved, that where a copy-hold escheats by at* 
tainder of felony of a copy-holder of the queen, that the 
steward may grant it over, ex officio, without speciall 
warrant, for the custome warrants the steward to grant it, 
and this shall bind the queen and her heirs, &c. But yet 
bis duty is before to inform the lord treasurer, chancellor, 
or barons of the exchequer, or any of them, for his better 
direction. 

Resolved, that the auditor or receiver of the . queen 
hath no power to retain a steward to hold courts, &c. 
But it behooves that the steward (who makes such volun- 
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tary grants upon escheats, or forfeitures to be good,) to 
have letters patents of the stewards of the same mannon 
. And 'twas said, that 'twas adjudged in the lady Hoi* 
croftu Case, that where one was retained generally by 
word, to be steward of a mannor, and to hold courts that 
he may take surrenders of customary tenants out of court* 



Shaw and Thompsons Case^ 35r ofthd ^een^ fo» 3a 

RESOLVED, that a woman shall not be indowed of 
copy-hold without speciall custome ; and that when a wo- 
man is to be indowed by custome, shee shall have all in- 
cidents to dower, and shall recover dammages by the statute 
of Jtfi-r^^n, because her husband died seised, and there- 
fore the recovery of damage of 50/. in the court of the 
mannor, was allowed though this exceeded 409. 

Resolved, that no action of debt lyes for these damages 
at common law, for upon such judgement no error of 
false judgement lies, but the remedy is in the court 6£ 
the mannor, or chancery. Fenner^ Justice, said, that he 
had seen a record, 36 ff. 8* where the lord, by petition to 
him, had, for certain errors in the proceeding, reversed 
siich a judgment, and upon this, the defendant maintained 
an audita quareioy to be restored to the dammages recover- 
ed against him. See 14 iST. 4. cited before in Browns 
Case. And 7 £. 4. 29. 



Soe and Taylors Cascj 37 ofthe^eeny fo* 30* 

RESOLVED^ that underwood growing upon parcel 
of the mannor, may by custome be granted by copy of 
court roll \ and tis a thing of perpetuity, to which a cus- 
tome may extend, for after every cutting the under- 
wood grows, ex stipttxbus* So, 'twas resolved that herb- 
age, or any profit of any parcel of the mannor, may hy 
custome be granted by copy ; and 'twas said that a fair 
appendant to the mannor of C. in S. is granted by copy, 
and this example the reason of the first pillar in Murrela 
Case. 
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Frenches Case^ 1$ CsP 19 of the ^een^ fo. 31. 

RESOLVED, if the lord lease for years, life, or make 
any other estate by deed^ or without deed^ of copy-hold 
lands forfeited, escheated, &c« to him that this land caa 
never be granted again by copy, for the custome is de« 
stroyed, for during these es.tates the land was not demised, 
nor demisable, by copy. So, if the lord make a feoifment, 
and enter for condition broken ; but if the lord keep it. in 
his hands a long time, or leases it at will, he, his heirs, or 
assigns may regrant it. So, if the interuption be tortious 
as by disseisin, and descent, false verdict or erronious 
judgement : for, non volet impedtmentum^ quod de jure 
non sortitUK effectumy &f quod contra legem Jit ^ pro infecto 
habetur. But if it be extended upon a statute or recog* 
nizance acknowledged by the lord, or if the wife of the 
lord hath his land assigned to her in dower, though these 
impediments are by act in law, yet for that the interupr 
tions are lawfull, the land cannot be after granted by copy* 
If a copy-holder accept a lease for years of the lord, of 
his copy-hold, 'tis destroyed for ever. If a copy-holder 
take a lease for years of the mannor, his copy- hold hath 
not continuance. Hides Case, adjudged 17 of the queeiu 
But there 'twas resolved, that such a lesse nught regrant 
the copy to whom he would, for the land was alwaies de- 
mised or demisable. If a copy-holder be surrendred to 
the lessee, his executors or assigns may regrant it. If a 
copy-hold escheat to the lord, his alienee by fine, feoff- 
ment, &c. may grant it. 



Foiston and Crachroodes Case^ 29 &? 30 c/ the ^een, fo. 3i. 

ADJUDGED, that where a copy-holder in pleading 
aUedges, quod infra man. prad, talis habetur nee non totp 
tempore cujus^ Wc. habebatur consuetudo^ viz. quodquilibet 
tenentes pnedictorum tenement* vocat. C. have used to have 
common, in such a place parcel of the mannor, & that he 
is a copyholder of the said tenement, that this custome as 
well for the matter as the form was good : for the copy- 
holder cannot prescribe in his own name, for the exility 
andbasenesse of his estate, and if he had claimed common 
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in the soile of another, he ought to prescribe in the name 
of the lord, viz» that the lord, and all his ancestors, and all 
those .whose estates, &c. have had common in such a place, 
for him and his tenants at will ; but when he claims this 
in the soile of the lord, he cannot prescribe in the name 
of the lord, for the lord cannot prescribe to have common, 
&c. in his own soile, and therefore he ought to alledge that 
within the mannor there is such a custome. 

Note, a good diversity between a prescription which is 
personally and alwaies made in the name of a certain per- 
son, or his ancestors, or those whose estates, &c. and a 
custome which is local and alledged in no person, but that 
within the mannor there is such a custome, this shall 
serve for those who cannot prescribe in their own name, 
nor in the name of any person certain, as the inhabitants 
of a town* Also the allegation of a custome .shall serve 
when *tis referred to a thing insensible, viz. that all such 
lands are deviseable. And, for that in the principal case, 
the custome may have a lawfuU commencement, that one 
copy-holder only shall have common, estovers, or other 
profit in the land of the lord, and that in many mannors ; 
some copiholders have common in one waste of the man- 
nor, and others in another severally, so that the custome 
cannot be applyed to all, and because that all the other 
copyholds may be determined and extinct, 'twas adjudged 
the custome was well alleged. So, to have common of 
estovers in the wood of his \ord parcell of the mannor, 
&c. was adjudged good, 10 of the queen, as 'twas said* 



Myttons Case^ 26 Eliz.fo. 32* 

QUEEN Elizabeth by letters patents did grant the 
office of the clerkship of the county-court of Somerset to 
MyttonyWith all fees,&c. for life. Arthur Hopton^ Esquire, 
Sheriff of the same shire, interrupted him, because it was 
incident to his office. Mytton complained to the lords of 
the councell, and it was referred to the two Chief Justices, 
Wray and Anderson. And after many arguments con- 
cerning the validity of the grant, and conference had with 
all the other justices, it was resolved by all the justices, 
nuUo tontradicente out reiuctante^ that the said letters pa- 
tents were void : and their reasons were, that the office 
of the sheriff was an ancient office before the conquest. 
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and of great trust and authority, for the king conitnitteth 
unto him custodiam comitatus : and though die king may 
determine the office ad bene placitum^ yet, he cannot deter* 
mine this in part, as for one town, or hundred, nor abridge 
him in any incidents to his office ; for the office is entire, 
and ought to continue so without any fraction, or dimi« 
nution without by parliament, and the county-court, and 
the entring of all proceedings therein, are incident to the 
theriifs office, &c. And though 'twas granted when the 
office of the sheriff was void, yet the new sheriff shall 
avoid it ; as Scrogrs Case, in the time of vacation in the 
office of chief justice of the common bench, Queen Mary 
granted the office of the Exigenter of London / resolved, 
that the next chief justice shall avoid it, for 'twas incident 
to his office. 

Also in all writs directed to the sheriff concerning the 
county court, the king sales, in comitatu tuo^ and in re- 
turn of exigents made by him, he saies, ad comitatum 
meum tent. &c. and the style of the court proves it, and by 
the statute of 33 H* B. the sheriff of Denbigh shall keep 
his shire-court at^ &c. In a false judgment 'tis said, in 
pleno com. tuo recordari facias^ &c. and in a precept of 
TV//, 'tis said, summoneas^ &c« quod sit ad comitatum 
meum* And it should be very inconvenient that another 
should have the custody of the entries, and rols of court, 
which may be imbesilled, and the sheriff responsable for 
them. And it was resolved, that the custody of all the 
gaols within every county belongs to the sheriff by right, 
and are annexed and incident by the lav to the sheriffs 
office, vid. Stat. An. 14 E. 3. ca. 10. 



Bozouns Cascj 26 &? 27 of the ^ueen^fo. 34, 

A portion of ty thes in L. appertained to the rectory of 
C. which was presentable, and the queen was seized of 
the rectory of L. jure corona^ which was appropriated to 
the monastery of W. and grants to B. ex gratia speciali, 
&c. totam iiiam portionem decimarum^ &c. in L. &c. cum 
omnibus aliis decimis suis quibuscunq i in L. tunc^ vel 
nuper in occupatione^ I. C. & that the patents shall be of 
force non obstante aliqwbus defectibus in non nominando% 
male recitandOy &c. alicujus occupatqris^ and !• C. had 
never any tithes in L. 

13 
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. Resolved, that (in At occupation of I. C.) referr to 
all the sentence, and not only to (cum omnibus aliU dtci* 
mis^ &c.) 1. Because (iilam) demonstrates fully, that there 
ought to be words subsequent, to explain and reduce in 
certainty that portion, by the intention of the queen, 
should pass, viz. what which was in the occupation of I. 
C. and 'tis not satisfied till it become to the full end of 
the sentence; 2. This conjunction (cum omnibus aliis^ 
Csfc.) couples the last words to the former, and makes the 
words subsequent to referr to all the sentence ; 3. If all 
the tithes in L. of the said rectory should pass, the addi* 
tion of the. occupation of I. C. should be vain, &f mak" 
dicta exposition &c* 

Resolved, that by grant of portionem decimarum^ &c. 
the tithes parcell of the rectory of L. do not passe, for 
(portion) properly signifies a part or portion in gross, 
divided, and not parcell of the rectory, and the queen had 
not any portion in gross, but all were parcell of the rec- 
tory ; and (ex gratia speciali^ &c.) shall not extend by any 
strained construction, to make a thing pass» against the 
intention of the queen expressed in her grant, and against 
the apt, proper and usuall signification of the words of 
his grant. 

. Resolved, that because J. C* had not any tithes there, 
nothing passes, for admit that a portion should be taken 
for a part, then the eflpect of the grant is, totam iilam por^ 
tionem decimarum in occupatione, J. C, and in truth, he 
never had any part, nothing without question passes, in 
case of a coinmon person, a fortiori^ not in the case of the 
queen. As to the point, when a clause of non obstanie 
shall make the grant of the queen good, when not. 

Resolved, when the king by the common law cannot in. 
any manner make a grant, there a non obstarUe of the 
common law will not make the grant good, against the 
reason of the common law; as the king grants viprO' 
tection in an assise, or quare impeditj notwithstanding 
any law to the contrary, 'tis void, for protection lies not 
in these cases, for the losse which may come to the parties 
by such great delay. But when the king may lawfully 
make, a grant, but the common law requires, that he be so 
instructed, that he be not deceived, there is a non obstanie 
supplies it, and makes the grant good. As the king 
' having made a lease for life, or years, grants the land, 
non obstante^ that it be in lease for life, years, &c. or if he 
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grants the land, and further grants die reversion of it» 
depending upon an esute for life, years, &c. ^tis good. 
See the book at large. 

fiesolved, when the words are not sufficient, ex vi 
termini^ to passe the thing granted, but the grant is void, 
there a non obstante will not serve, as in the principall 
case ; and the patents were not hotpen by 18 of the queen, 
CO*. 2. for patents of concealment are expresly excepted 
out of the act. 



Terringhama Casey 26 & 27 Eliz. in banco regis^fo. 36. 

RESOLVED, that prescription doth not make a thing 
appendant, except the thing which is appendant agree in 
quality and nature to the thing unto which it should* be 
appendant, as a thing incorporate, as an advowson to a 
thing corporate, as a mannor, or as a thing corporate, as 
lands, to a thing incorporate as an office, these may be 
appendant, but tvery thing incorporate may not be ap- 
pendant to a thing corporate, as conmion of turbary may 
not be appendant to land, but to a messuage or house, as 
ic IS holden 5 Ass. 9. for the thing which is appendant 
ought to accord with the nature and quality of the thing 
to which it is appendant ; and turves ought to be expend- 
ed in a messuage. 

The commencement of common appendant, by the 
ancient law, was in this manner, viz, when a lord of a 
mannor infeoffed another of arrable lands to hold of him 
in soccage, {id est^ per servicium soca the feoffee ad 
tnanutenaid* servicium soccehsA common in the wasts of 
the lord for his pecessary beasts that did plow & ayre his 
lands, & this common is of common right, and com** 
menceth by operation of the law, and in favour of tillage, 
and therefore it needeth not to prescribe in that, for so 
it is holden 4 fT. 6. &f 22 H. 6. as one ought if it were 
against common right. But it is only appendant to the 
ancient arrable lands, and only for oxen, horses, kyne 
and sheep^ &c» And because it is against the nature of 
common appendant to be appendant and meadow or pas* 
ture, and because that here the prescription was to have 
common time out of mind to a house, meadow, and pas- 
ture, as well as to arrable, by which it appears to the 
court, that there hath been a house, meadow, and pasture 
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time out of mind) ^was resolved, that this common was 
appurtenant, not appendant. But if of later timesi men 
have builded upon some part of such arvable lands, and 
M>me part thereof is imployed to a meadow and pasture^ 
and this for maintenance of tillage, (the original cause of 
common,) the common remains appendant ; and it shall 
,^ be intended in respect of the continuall usage of the 

C common for beasts levant and couchant upoQ such landa 

that at the beginning all was arrable* But in pleading he 
ought to prescribe &at the same is appendant to land, 
for though terra dicitur a terendo^ quia vomere teritur^ yet 
terra includes all, and is arrable, though converted to 
meadow, &c« for it may be plowed. 

A man may prescribe to have common appendant to 
his mannor, for all the demeans shall be intended arrable a 
at least, in construction of law, (redd'* singula singuUay) it 
ahall be appendant to such demeans which are ancient 
arrable, &c. And When a man claims common append^ 
ant to his mannor, no incongruity appears of his owU 
shewing, as here. So common may be appendant to a 
carve of land, which may contain pasture, meadow, and 
wood, but it shall be applyed to that which agrees with 
the nature of the common. 

Kesoived, that common appendant may be apportioned, 
because 'tis of common right ; for if a commoner pur« 
chase part of the lands, in which he hath common, yet the 
common shall be apportioned, as well as if the lord pur- 
chase parcels if of the tenancy the rent shall be apportion** 
ed. And if A. a commoner enfeoff B. of parcel of his an- 
cient lands, the common shall be apportioned, and B» shall 
have common pro rata. And 'twas agreed, that such com« 
mon which is admeasurable, remains after severance of 
part of the land, to which, &c. But here, for that the 
common was appurtenant, 'twas adjudged, that by the 
purchase all was extinct, for 'twas against common right ; 
for, by the act of the parties, it cannot be in esse for 
part, and extinct for part* 

'Twas said rhsit pertinena is the latine word, as well for 
appurtenant as appendant, and, therefore, subjecta materia^ 
and the circumstances ought to direct the court to adjudge 
the common, appurtenant or appendant. 

Resolved, that unity of possession of the entire land, to 
which, &c. and of the entire land in which, &c. extinguiabes 
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the common appendant. By Wray^ Chief Justice, common 
for vicinage is not appendant, but, for that it ought to be 
by prescription, 'tis resembled to common appendant, but 
common appurtenant, or in grosse, may commence at this 
day, by grant, or prescription ; and by him, the one may 
inclose common for vicinage against the other: as hath 
been adjudged in Smith and Redmans Case. Resolved, 
that a man may chase out beasts that do him trespass, with 
a small dog, and shall not be compelled to distrain them 
damage feasant. 



CASES OF APPEALS AND INDICTMENTS. 
Br9oks Cascj 28 of the ^een, fo. 39. 

RESOLVED, that in appeal of burglary, 'twas an in- 
sufficient count that the defendant domum^ &c. felonice & 
kurgaliterfregit^ for it ought to be burglarher or burgU' 
lariter, which is vox artis^ as murdravit rapuitj which can- 
not be otherwise expressed. 

Resolved, if the count had been sufficient, he being con- 
victed once, should not be again impeached, but here he 
was discharged upon the insufficient count. By Wray^ 
Chief Justice, if upon accident, a man and all his family 
are out of the house, and one in the interim breaks the 
house, and commits felony, 'tis burglary, for the indict- 
ment is, domum manaionatem fregtt and so 'twas resolved, 
38 of the queen, where a man hath two mansion houses, 
and servants in both, and in the night when the servants 
are out, &c. the house is broken, 'tis burglary. 

WethereU and Darh/ea Case^ 25 of (he ^een^ fo^ 40. 

IK an appeal of murder, the defendant was found 
gttiky of homicide, and had his clergy, after indicted, and 
arraigned for murther, pleaded this conviction. Resolved, 
that 'tis a good barr at common law, and restrained by no 
statute; the reason is, because the life of a man shall not 
be brought twice in question for the same offence. 
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Toungs Casej,28 of the ^een^ fo» 40. 

AN indictment that dedit unam plagam mortalem circv' 
ter pectusy is sufficient, for, 'tis incertain whether it be 
ID the neck, arm, or belly ; and indictments ought to be 
certain, and shew in what part the wound is, and the pro* 
fundity and latitude, that it may appear to the court to be 
xnortaU, and one of the wounds incertainly alleged, makes 
the whole indictment insufficient. 'Twas said, that the 
indictment ought to have been, that if the party had not 
died of the first stroke, that he died of the other, aod this 
is the common course. 

Upon a sudden affray, if the constable, or any of his 
assistants in suppressing it, be kill'd, 'tis murder in law, 
though the murderer knew not the party killed, for the 
law adjudges it murder, and that he had malice prepense, 
for that he opposed him against justice. So, in case of a 
sheriff,, or any of his bayliffs, or officers in execution of 
process ; so, of a watchman. 



Waliers Case^ 41 of the ^een^ foL 41. 

RESOLVED, that an indictment of murder (upon 
which the party was outlawed) that he stroke the dead 
in sinistra parte ventris circa umbelicuniy was good, for 
sinistra parte was sufficient, and the other superfluous, 
but in Toungs before, there was no certainty before the 
circiter. 



Hey dons Case^ IB of the ^een^fo* 41 • 

EXCEPTIONS to the indictment, 1. Because 'twas 
taken before B. coronatore in conC. pratP. and doth not 
say de com. prad. Resolved, it shall be so taken by 
reasonable intendment, and the writ de coronatore eiigen^ 
do is, ^ia A. B. nuper unus coronator^* in com^. tuo dietn 
clausitj &c. and so 'tis taken in Willoughbyes Case in /Vo- 
don* 2. Because he doth not say that E. S. (dead/ui/ in 
pace Deiy &f domino: regime / resolved, that they are only 
words of form, to amply fie die hainousness of the offence, 
3 
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not of substance, and perchance he was not in peace. 3. 
Because he doth not say, felontci nor ex malitia sua 
proscagitata dtdit^ &c. Resolved, that the word {et) 
couples the sentences together, so that these words (felon-' 
ice &f ex malitia. Sec* first spoken referres to all the sub- 
sequent words, &e» and tunc &f ibidem makes it dear. 4. 
The profundity of the wound is not shown ; resolved, it 
cannot be here ; for all the pan of the knee was cut off. 
S. 'Tls said, tempore fehnim presd. & murdredi^ where it 
should be murdri ; resolved, the first words were sufficient, 
and then murdredum being a word insensible is superfluous, 
and shall not hurt. 6. The wound was the fourth of Au» 
gust, the death the nineteenth of December^ and the indict-* 
ment is, thatT. M. Stic, tempore fehnia ^ murdredi prad. 
viz. 4. Augusti felonice fuer' prccsentes &f eaixilkmntes^iLC. 
'Twas objected, that the death hath relation to the stroke ; 
resolved, that indictments have been often adjudged insuf- 
ficient, when the stroke is one day, the death another, and 
the jury conclude the death to be done the first day ; but 
here it ought to have been, that they were prcesentes £sf 
auociliantes, %ic.^ad Jehniam & murd^* pra!d\ and relation 
which is a fiction shall make no man a felpn. And IVray 
said, that without question, the year of bringing the ap« 
peal shall be accounted from the des^th, not from the 
stroke. 



jffume against Ogle^ 32 £sf 33 of the ^een^ fo. 42. 

ADJUDGED, that the count (that the defendant gave 
the stroke the 27 of September, at D. in the county of N. 
and that her husband of the same stroke at D. &c. died, 
and so the same defendant murdered him at D. aforesaid) 
was repugnant' and insufficient, for, as it cannot be said, 
that he murdered him the first day, (as Heydons Case is 
before,) so neither at the place where the stroke was^ but 
where he died. 
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Hudson and Lees Case^ 31 of the ^een^ fi. 43. 

IN an appeal, H. counted that the defendant, hz-feh^ 
nace maimed him in his left hacid, the defendant pleaded 
that before, &c. the plaintiff* recovered in trespas for the 
same battery and wounding, 300/. and satisfaction ac« 
knowledged. Kesolred, that the barre is good, for where 
the plaintiff is to recover damage only, (as in this case of 
appeall,) he shall not be twice satisfied for the same thing, 
nemo debet bis puniri pro uno delicto* And here the wound- 
ing in the first action includes the raayhem> & more, and 
the defendant hath averred that the wounding in the first 
atdoni and the mayhem here is one* 



Syers Case^ 32 of the ^een^ fo* 43. 

RESOLVED, if the principal be pardoned, or hath his 
clergy, the accessory cannot be arraigned, for 'tis a max* 
ime ubi factum nullum^ ibt fortia nuiia^ &f ubi non est prin^ 
cipalisy non potest esse accessaris, and none can be princi* 
pall before it be so adjudged by law, viz. by judgment 
upon verdict or confession* or by outlawry; and it suffices 
not that in truth he be principall ; and the acceptance of 
pardon, or prayer of clergy is an argument, but no judge* 
ment in law, that he is guilty. But if the principall, after 
attainder, be pardoned, or hath his clerg>', the accessory 
shall be arraigned, for it appears judicially that there was 
a principall. 



Bibithes Case^ 39 of the ^een^ fo* 43. 

RESOLVED, that where the principal was found guilty 
of a man-slaughter, and not guilty of murder, and had his 
clergy, the accessory shall be discharged, for till judge* 
ment, it doth not appear judicially that there was a^irinci- 
pall. So if the principal upon his arraignment, con- 
fesses the fellony, & before judgement obteins pardon, or 
h:)th clergy. Resolved that there cannot be an accessor 
before the fact, in man-slaughter, for 'tis upon a suddain 
affray ; and if premeditated, 'tis murder. 



r.iB. ly.] Sir'IMtfard C^^^Mtporta., Xfii 



. . ¥am(€^ 'Caicr^Z of the ^itih ^.:4^k):^ -, . 

REiSOLy£B^ thai where a man Mf9»^ni^tU|d ibrippy- 
adning another, perswading him tha<» i^hevpDUozjiKiixc with 
cirotharides Bhouid cause him to &%ve.i88a«4>y> his fwifcy 
the iodictmeiit (ne&ciehs praaP- potum ^tmt^nenfii/nr^ mix^ 
turn^ atdfidcftt adhibeiu prasfP.^ persuasioni dic^.W- K-reci'* 
pit J i*? 'kitityik9M 3ufBci^nt, for 'ti« not isxpreased :tbat; he 
rece;ived itbe poyaoD, (for ven^um pr^^*^ wai^ts^; and tl^ 
words after (.immediate posti receptioneni venenifir^*) ace 
ix>t sufficient to maiotaih an indicunent> which oug^ to 
be eertaiQ)i«iid not by implication, f • . -. ^ ^ 

Resdvedf^riuit Fdux^ who per;lwaded» if s^ .af prin(;ipa4 
murderer,' though he was not. present at the deceit of, ,the 
poivoa, .and; here he cannot be .accessory, fo^ thf;r<^ 19 
no pribcipaU ; . and if any onerhad procured V. tq 4of i)^ 
he had^ been. accessory before, which note, a speciall jcasff 
where principalland accessory both areabsient at the timf 
of the felony^ • r, 

Resolved, that (autre foits acquite) here 19 no plea,:for 
he. was discharged upon an arraignment upon, this insi^- 
cient ialdietaent, fit the former acquital, or <;onvictianf 
ought to ;be lawfuKy and the maxim is, that the life of a 
man .shall not bt twife in jeopardy /or one offence,^ but 
here his lifo was not in jeopardy* So if a man be con-, 
victed by verdict^ or confession, u|>on an insufficient i^^ 
dictment, & no judgement given, he-may be again indicte^ 
and arraigned, for the law wants its end; but ifi^pon^syichr 
insufficient indictment, the fdon ha^hjudgement^i^oj^^j^ 
pendatur per coiiumy and so attainte4t (which isr the end 
of the law,} he cannot be indicted again, &c. till this 
judgement be revqrsed; and upon such acquitall no con- 
spiracy lyc»» 

14 
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Wrote mmtn^ Casey 33 V 34 tft&e^een, fo. ,45. 

• TJI^E 'tf^f^ndalie in an appeal of rnvt-Her; pleads that 
autre fiOB^h^ iiqukition taken before the coroner of «ba , 
^een» houfthotd, an* B. one of the cbronora of M. he 
was ilidiGted of man-slaughter^ ^hich inquisition was cer- 
tified to Jf . it the gaol delivery, iind thd\defendant upon 
this was arraigned, confessed the felony, and- had hi^ tier* 
gy>nd it appears the arraignment^ S^o^was aftel>tbe pur- 
chase of thfc writ of appeal, and befort^the return. 

Resolvdi, that tftt/^e^ito convict oiin»ii«-slaughter and 
?lergy, is a good barre in ato appealof mandeir» as ^waa 
^udgedlifn S^lerofis Case, In which it^JwasItte^ise re* 
sblved; that art inquisition taken before B. «oit)nor of the 
houshbia, Btcaad one of the eoronors of Mi ik well taken, 
and* Within the statute 0( artieuli st^etchuitim tliough 
tfitstatute requires two persons; -for the iatant of the act 
#ks performed, and Ae mischief recited avoyded, for 
thpugh the court removes, yet he may proceed as coi^drior 

of the county. 

* Resolved, abo upon the statune of 3 JBT.. T^ cd'. 1. that 
this case was out of i;he statute } for if the defcndaht had 
his clergy^ the appeal lyes not, a ^riior^ when he is con-* 
Ttcted only, and prayes his <:lergy ; aiid the act of the 
tourt to be advised^as to the allowane« of clergy (so the 
tase was) shall not prejudice the party incase of life i and 
Was resolved, that attaint of mtmier in the act extends 
to a person confvicted by confession, or verdict, as to a 
person attaint^ for he which is attainted^ is convicted and 
more. And Ag^es Gninford^ Case adjudged, that where. 
S H.'7i is, that (he wife or heir of h$m so slain skaHhav^ 
appeal^ that the heir oif a woman, &c. shall have it against 
him who was acquitted of the same murder. So resolV'* 
ed here, an indictment and conviction, or acquittance of 
man-slaughter, is a barre to an indictment of the same 
death, for all is the same felony, though the circumsunce 
alter it. 

Resolved, that at common law, the coronor of the 
houshold had an exempt jurisdiction within the verge, 
and the coronor of the county could not meddle, as ap- 
pears by articult super chartas ; and Swifts Case adjudg- 
ed where a coronor of the county took an inquisition 



within the verge, 'twas avoided by plea, the one cannot 
meddle within the power of the other. But justices of 
the kings bench, of oyer and tarminfrr &c« may inquire, 
hear, aod determine all murders, &c. within the verge, 
for their authority is generall through all thfi cOuAty: 
so resolved in Holcrofu Cast. 

Resolved, that the indictment was sufficient, for \K doth 
not appear that D. (where the stroke and death If as) was 
within the verge, & though in truth it . were wilbiB) yet 
it ought to be found by the oatl} of the indictors, -and^'can^ 
not be supplyed by nude avemient, and it shall, not be 
void &f coram nonjudtce^ as to the coroner of thiikiious* 
hold, and good before the coroner of the cotinty<^for the 
record is indre, and taken intirely before them, &c« And 
the defendant in his plea had averred, that D. was with- 
in the verge, so the coroner of the county could not take 
the indictment only. 

Resolved, for that the indictment (iipon whldv he 
wafi convicted) was insufficient, that he m^y be nfwly in» 
dieted, &c» for his life never wfs in jeopardy. Resolved^ 
that where the stroke was oi|e dayi the death another* the 
conclusion ought to be that he was mur^lered the. day .tt 
his deaths otherwise this naught. Cor 'twas not n(iUrdcfr be^ 
fore ; and 'twas resolved, that the finding of the stroke^ 
and the. deaths were not sufficient, of it self f .without cooH 
elusion; aod so IVVV. murdered the ^s^d R.^ W. Be« 
solved, that though tha con viciion wpns pending the 
ai^al, yet ii.had been lawfully aa4 beibt^ iftiatthe de- 
fendant was cpmpcUed to.fleadJt had bann a gooAbar^ : 



'I 



Waits Case^ AS ^f4be^eO(Jo^*7ti «; ^ 

RES0LV:E1>i thMWhtr^ a^ i«ton|iia jmugt^iisteveB 
severall; apfeajiii agiiipsi several peTsoniH as pmeipallBi 
nU ougM t9?i4)al^.but tbftfinitvfolr all Xht priocipalaaU 
Ibtf a^sceflMiM he^retbs Mnrder^^djifter, and> before 
the writ puir^hnsed, Ag^lMi^ wltoA thtf pl^aiififf will bridjf 
an appeal o«sgbl taJbf .lutned .in.th^ itrit: ^>a)l niake 
default, except Qne„ y«t tfie plaibtiff oUghtto^ cowit Against 
all, therefcr^ hff ought t^'bringtlbe a|it>eal J|;»sti^Mril 
the defendant shall hM h;(i«e «h»iilgeia by{thfe«titatt>of 
W. 8« for it IS out of it^ beoitfte.Ae writUb«e/t. Arid 
the statute ofi JUagtia fiAum wjrc* (^/r/lfitofa) Mithosin^ 
gular number* 
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' J?r«'#, 36^0/ rA(? Stueen^fo. 48. 

'AN ifidictirient upon 8 H. 6. was quashed, quiafuH 
inqumtio cafita ad sessionem pacts in com\ S. tent*, die 
mattSi^ i^ dies' mercurv; though the sessions may endure 
two br three daies, yet the record ought to mention diat 
they were holden at a^'day certain ; as alsd for that the 
•etati^tei ^as mia^r^dted in a point material]. Note, be* 
«^use mife-recitaU is fatall; the sui^ way is to draw -the 
indiAfttent with conclusion contra formam statutij and 
with^d recitd of the act. 



OgHels Case J ^ of the ^een^fcAB. 

• AN eiLecuto^' poss<^ssed of a grange, consisting of di- 
vers parcels, demises all -the grange (except-H.) to A. 
for is years, and H. to F; for 23 years, and grants *U 
the residtt^'of his term hi the intire grange to A., & P. 
B. the revef^ioD^ ^r grants a rent charge in fee, out of all 
his lamids* 8(c; called C. grange quondam in tenura B« 
(the tesli^for,) land now in tenura CsP occupatione dt A* 
'The remisarrear, the intire term empires, the reversioner 
makes- a feoffment, the granteef dies,' the feoflfee leases at 
will, the ei^ecutor- distrains for arrerages. - 

Retolved, -that at common law, in' some case, debt lies 
for:anierageB of ah annuity m fee, thougH^t continues ; 
as if a parson, or prebend resign, or dies, because the 
parson is chargeable, otherwise of a rent service, charge, 
or seek, when tJi^: fteehdkt ^ cbhtinue^ ;' and for a rent 
there is a diversity, when a rent in fee is extinct by the 
act/of lbs- pafityl, and wlMstf of ifce«la#, and^hen partituhr 
eaiktp»i»pire ; sve the • book a« largi)^. But^was r«solv- 
edi in difi^se atl^bar, thatrthe'arrerages^Adari^tiHhe life of 
thegriUitee, 'Wer«' lost arcKHnmon^ta'W. HifW»lved, that 
#. wainot tharged witfa'tfte rtmt^fer tboo^h'it be parcel 
ofthe ^itai>8|iK,.an>d'Ai.^«iicL Pi haMre'ith^ fevevsioA of the 
tsiw^ and saiMuay be said in ^heirteoure^ yet, for that A. 
theo .bsd iiat>^ 'm^his oceiipatfitf,^ ^tis not 'charged. 

Uttolvedrthoi the tetset «t WM is charg;eable by 39 
17. iS. ciCb]a|f£ far 'Where tUngtf' are due in right, and be- 
aome>f«iiit((ilei6 by the^^ittofGbd^fhe parliamtent which 
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givf 8 remedy for this shall be favourably construed, and 
extend to advance the remedy proportion ably to the 
defect of the law, according to the mind of the makers, 
and therefore the feoffee of the feoffee in infinitum shall 
be charged, for otherwise the statute shall be in vain, &c. 

Resolved, if the grantee in fee, or for life of a rent 
service or charge, (after 'tis arrear,) grants over, the 
tenant attums, the grantor dies, his executors are not 
within the statute, for by the grant the arrerages are lost, 
and were not due to the testator tempore mortis^ as the 
statute speaks; and after the grant the testator could not 
destrain for the arrerages; and the act gives remedy only 
where the arrerages are due, and become remediless by 
the act of God* 

Sharp and Pooies Case^ 17 of the queen^ a rent was 
granted to a woman for life, 'tis arrear, she takes husband, 
'tis arrear, the wife dies, the husband brings debt against 
the heir, being terretenant, for all arrerages. Resolved, 
that for the arrerages before the marriage he had no re- 
medy at common law, but for the other he had debt. 

Objected, that the husband shall not have the arrerages 
due before by this statute; 1. Because at common law the 
executors of the wife may have an action for them, and 
the statute gives remedy when executors cannot have 
an action^ and doth not intend to toll the remedy from 
the common law ; 2« The branch sayes {due in the wives 
life) so the arrerages ought to incurre when she is his 
wife. Resolved to the contrary, for the statute sayes 
(due and unpaid in the wives Hfef) and the common law 
gives remedy for the arrerages of an estate for life incur- 
red in the life of the wife, and therefore the statute did 
not intend to -extend to these arrerages, but to the arrera- 
ges due before, for verba accipienda sunt cum ejfectu* 

Resoivedf that a feme covert cannot make an executor 
without assent of her husband, and the administration of 
her goods of right belong to the husband. And the statute 
in naming the woman iwfe) intends only to describe and 
design the condition of the woman, not to imply that the 
arrerages ought to incurre during coverture. 
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Rawlins Case^ 29 &? SO of the ^en.fo. 52. 

A. possessed of a house for thirty years, (except a sta- 
ble of which B. was possessed for two years,) graotcd all 
his interest to C. and demised the stabU to B.for six 
years by indenture after the end of the two years ; C. re- 
demises all to A. for twenty one years, rendring twenty 
pounds per annum, and to pay a fine of twenty five pounds 
upon condition for to re-enter for non-payment of the rent 
or fine : before the d^y of payment, A* redemises the siaUe 
to C. for ten years, the rent was behind, the fine was not 
paid, C. enters not into the stable, nor B* atturns. 

Resolved, that where the verdict was entred three terms 
past, and in the roll, the demise to B. for six years- was 
not entred to be by indenture, that the roll shall be 
mended, because the note of the speciall verdict^ which 
the jury exhibited to the court, remaining with the se- 
condary, purports that the jury found the demise prouii 
by which it doth appear to the court that the demise was 
shewn in evidence, and reference made by the note to it ; 
and so 'twas in Gomersalh Case* 

^ Resolved, though the condition is of two parts in the 
dis-junctive, for non-payment of rent, or of the summe ia 
gross, yet if A. had redemised any part of the house te 
C* and C. enters, by which the rent is suspended, that all 
the condition as well for the collaterall summe, as for the 
rent is also suspended, because the condition is intire, aad 
cannot be divided by the act of the parties. Resolved^ 
that if A. had redemised any part to C. though C. never 
enters, the rent is suspended, and though a stranger ocr 
cupy it. 

Resolved, that the lease by A. to B. for six years, 
though he had nothing at the time, was good by concfat* 
sion by the indenture, and when C. redemised all to A* 
then was the interest bound with this conclusion, then 
when A. redemises to C» the stable, C. is also conchidedi 
for all parties or privies in esute or interest are bound by 
the estoppell, then the case is no other, but that A. de- 
mises for six years Che stable to B. and after demises to C. 
for twenty years, (which is a good lease in reversion for 
fourteen years,) this is no suspension of the rent or con- 
dition, for "kis no grant of the reversion, but a future in- 
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te?c»t in revmioA, no term, but an interest of a tcrm^ as 
the pleading is, and notwithstanding such grant, the re* 
version is in the grantor without attornment, and he shall 
have the rent upon the first lease, but if there be an attum- 
ment the reversion passes, and suspension will follow. 
And therefore *twas agreed, if a man leases for twenty 
one years rendring rent, and a re-entry, the lessee leases 
to the lessor for six years to commence two years after, 
the rent is arrear, and by this he shall defeat the future in* 
Ureu vested in him. 

Resolved, that this estoppell being found by verdict, the 
court ought to judge upon ail the special! matter, accord- 
ing to law, and because they are swome adveritatem dicen- 
dam^ they did well to find the truth of the case, and leave 
itto the court; by Wray, Chief Justice, in PMals Cstne, 
the jury was attainted for not finding such a lease by con- 
clusion, intending that they (being sworn ad veritatem di- 
cend\) were not bound to find it ; for the court held that 
the interest of the land, as to the parties and privies, was 
bound, and no conclusion shall be by auch indenture after 
the term ended, by fV^ay^ 

Resolved, if lessee for twen^ years leases for two years 
rendring rent, and grants all his term and interest, if the 
lessee atturns, thje reversion passes, and if no atturnment 
he, yet the interest in the reversion passes, for the grant 
of a man shall not be adjudged void, if to any intent it 
may take effect. 

Reserved, if lessee for twenty years of a house, leases 
part for two years, and after leases to another all for ten 
years, rendring rent, so that it inures as a lease in rever- 
sion for part, that the rent shall issue out of all, and of the 
interest of ihe term, though it be not any estate that may 
be surrendred, and though it be conjoyned with the land 
in possession* 

Error was brought upon this judgment, and this error 
assigned, for that K. the plaintiff was ihi infant and was 
admitted by his gardian, and no record nfiade of it, as ^tis 
used in benco, but only recited in the court, y. R. per A. 
Bm gardianum ntum^ {ad hoc per curiam tpeciaiiter admis- 
«trm,) queritur^ which was disallowed by all the justices, 
upon search and view of many presidents, which make a 
law in this court, yet some presidents were as in banco. 
Note, (rtadgr^) according to the opinion of IVratfy 'twas 
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resolved in Londons Csise^ that if. a man. takes a lease by 
indenture of his own land, this is an estoppell but during 
the term, and then both parts of the indenture belong to 
the lessor. 



Warden and Commonalty of Sadlers Case^ 30 of the ^eeny^ 

fo. 54. 

BY mandamus 'twas found before B. mayor of London^ 
escheator of the city, and the inquisition was returned in , 
chancery, that T. C. held of the king, &c. and died seised 
without heir, the wardens, &c. shewed their right that R. 
M. was seised in fee, and devised to them in fee, and 
that they were seised till by C. disseised, and shew th^ 
custome of London^ that a citizen and freeman may de- 
vise in mortmain, and averred that R» M. was^ &c. tern* 
pore mortis; and upon this, great question was whether 
a monstrans de droit lyes : or ought to be by petition.. 
See the case at large for this learning, Bereblock and Redes 
Case was cited to be adjudged, if A. be bound in a recog« 
nizance, statute, &c. and after a recovery in debt was had 
against him, and he dyes, his executors ought first to pay 
the debt upon the recovery, though it be puny to the sta- 
tute, &c. for though both be records, yet the judgemeiH in 
the court upon judiciall and ordinary proceeding is more 
notorious and conspicuous, and of more high and eminent, 
degree than a statute, &c. taken in private by the consent 
of parties. 



Forse and Hemblings Case, 30 & 31 Eliz. in com. 

banc, fo* 60. 

ALICE ALLEN seised of certain messuages in fee 
maketh her will in writing, and thereby demiseth, that 
if James Amynd doth survive her, that then she doth demise 
and bequeatheth the same messuage to him and his heirs*. 
And afterwards the said Alice did intermarry with the 
said James, and during her coverture, she said often the 
said James should never have the said messuage by her 
said will ; Aiice dyed without issue* and James survived, 
and the question was, whether the will was countermand- 
ed by the said marriage, or not; and if not, whether by 
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the words of revocation after the marriage was a coun« 
termaDd, and it was adjudged upon great deliberation^ 
that the taking of a husband, and the coverture at the time 
of her death, was a countermand of the wilt For the 
making of a will is but an inception thereof, and it doth 
not take any effect untill the death of the devisor* For, 
omne testamentum tnorte comummatumy & voluntas eat 
ambulatoria usque extremum vitcs exitum. And it should 
be against the nature of a will to be so absolute that ho 
that made the same, being of sane memory, may not 
countermand the same. And therefore the taking of her 
husband, being her own proper act, doth amount to a 
countermand in law : also 'twas said, that after marriage 
all the will of the wife, in judgement of law, is subject to 
the will of her husband, and a feme covert hath no wills, 
and therefore the countermand after marriage was of no 
force, quodfuit concessum per tot. cur. 



Harlakendens Case^ 31 EUz. in banco registfo. 69* 

THE Earl of Oxford leased to A., B. and C. (except 
the trees) for 21 years, C. assigned to D. the earl sells the 
trees to A*, B. and D. they leased to E. and after sell the 
trees, the vendee cuts them, the lessee brings trespass. 
When a man maketh a lease for life or years, the lessee 
hath but only a speciall interest or property in the treea 
being timber, as things annexed to the land, but if the 
lessee or another severs them, the property and interest 
of the lessee is determined, and the' lessor may uke them 
as things which were parcell of his inheritance. 

It was also resolved, that this clause (without impeach- 
ment of waste) doth not give to the tenant for life any 
greater interest in the tree than he had by the demise of 
the land, but only that it will serve that he shall not be 
impeached in any action of wast, or to recover damages, 
or the place wasted. 

Thu u atffudged •'^ w** ^*® resolved, that if an house 
othtrtnte hy aO fall by tcmpcst or Other act of God, the les- 
fto judfet o/- Ed. f^^ jjf ^^ y^^„ ^ath a spcciall interest 

homt\% Cate in the to take timber to reedibe the same, if he 
ii RBport. ^jii^ Bm jf the lessee suffer the house to 

fsdl, or take it down, the lessor may take his timbc^r aft 

15 
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jmreell of his inheritance, and th& interest of the kftaee i» 
determined and he may have waste, and treble damages. 

Reaoh^ed, that the lessee by the grant had an absolute 
property in the trees, so that by the lease of the land, 
they did not passe, and he bath not equal! ownership in 
both, and it should be a prejudice to him if they should 
be joined to the land, for then he could not cut during 
the term without waste, and after he shall not have them, 
and the lessor shall not have them against his own act. 
And here A., B« and D. were tenants in common of the 
land, and joyntenants of the trees, and so their interest of 
severall qualities, and therefore cannot be an union be- 
twixt them, but upon a feoffment, if the feoffor accept the 
trees, they are in property divided, though, infacto^ ihey 
remain annexed to the land, for it is not felony to cut 
them, &c. and if the feoffor grant them to the feoffee, they* 
are re-united in property as well as de factOs and the heir 
shall have them, not the executors, for the feoffee hath an 
absolute ownership in both, and it is more benefit to him 
that ri>ey are re-united. 

It was resolved, that if timber trees be blown down 
with the wind, the lessor shall have them, for they are 
parcell of his inheritance, and not the tenants for life, or 
years, but if they be dotards without any timber in them, 
the tenant shall have them. 

It was adjudged, that waste may be committed in glasse 
in the windo,ws, for it is parcel! of the !K)use, and de- 
scends as parcell of the inheritance to the heir, and the 
executors shall not have them, although the lessee put the 
glasse ifi the windowes at his own cost, and if he take 
them away, he shall be punished in waste. And 42 Eliz. 
m com* banco^ it was resolved, that wainscot, whether it be 
annexed to the house by the lessor, or the lessee, is 
parcel of the house, and there is no difference in law, 
whether it be fiked with great nails or little nails, or 
•crews or irops put through the walls, for if it be fixed by 
any waies or means to the house or posts, or walls thereof, 
the lessee may not remove it, but he is punishable in an 
action of waste. For it is parcell of the house, and by 
lease or grant of the bouse in the same mannor, (as seal- 
ing or plaistering,) it shall pass as parcell thereof. 
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Fubvoods Case^ 33 of the ^ueen^ fo* 64. 

C. ackoowledged a recognizance of 250 lu to the Cham- 
berlaine of London^ and hjs successors, after acknowledges 
a statute of 200 //• before the Reconder of London^ and 
Biaior of the staple to A. after A. sues execution by libe" 
rate^ but it doth not appear that it was ever retum'df 
after the successors of the chamberlain sue execution, by 
precept to the serjeant of the mase in nature of an elegit^ 
and hath a moyity, C« dyes, his wife recovers dower, and 
hath her house assigned for her third part, she dies, the 
chamberlain assigns to Fuhvood^ after A. assigns also to 
F. after the heir of C. demises to B. &c. * 

Resolved, that the successors of the chamberlain shall 
have this recognisance, though a body sole ; for that the 
corporation was by custome to divers purposes, for 
orphanage, for the recognisance was acknowledged for 
orphanage money, and the same custome inables the suc- 
cessors to take such an obligation, &c« otherwise of a 
bishop, parson, &c. and that the execution by the serjeaat 
of the mase was good, notwithstanding the statute of IV. 
2. C€^m 18« which saith, vie* I'tberet vi medietatem^ &c* By 
reasonable extent, to wit, by inquisition of honest men, 
and the sheriff is sworn, and the serjeant is not sworn to 
take the jury, &c. for the statute extends to every other 
immediate officer, to any court of the king of record, &c. 
Resolved, that execution of* the elegit was good enough, 
withoat suing a scire facias against A. being in by matter 
of record; but 'twas said, if the sheriff had returned the 
former execution, he ought to have a scire fueias ; by the 
court, if the sheriff makes execution, His good* 

Resolved, that the verdict was good, which finds that C. 
acknowledged a recognizance before the maior, though not 
said secundum firmam statuti^ nor per scriptum suum obU* 
gatorium^ for being the trover of lay people, it shall be in* 
tended according to the statute. Resolved, that the conu* 
see cannot have aide of the statute of 32 S. $. ca^. S. for 
which see the book at large. 

Resolved, that if a man be bound in two statutes, and 
the latter statute be first extended, and delivered m execu- 
tion for a longer time, and a greater sum than the first 
was, yet whea the first statute is satisfied, and his interest 
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lawfullj determiiicd, the second conusee shall have the 
land again, by force of the first extent. It was resolved 
per tot* cur* that the execution of a liberate is good, al- 
though the writ be not returned, and so of a capias ad ea* 
tisfaciendumj and an habere fac» seisinam^ and other writs of 
execution. And that the conusee should hold the land, 
not only untill he be satisfied for damages for detaining 
of the debt, and costs of sute, but also for his reasonable 
labours and expences, look »the words of the execution : 
and being in by matter of record, the conusor must bring 
his 9cire facias / but in case of an elegit^ the conusor after 
satisfaction may enter, for there is no costs and damages^ 
but the meer debt« 



Hyndes Case^ in com* banco^ 33 ERz* fo* 70« 

WILLIAM HAWE^ seised of certain lands by deed in- 
dented, demised the same to Robert Gerard^ for 16 years, 
who assigned over to Elizabeth Hynd, William Hawa 
afterwards by bargain and sale in consideration of mony 
due, sold the reversion to one JLfM, and before the same 
was inroUed, the said William Hawe levied a fine to Libb^ 
and his heirs, Sec and after the levying of the fine the said 
indenture of bargain and sale was inrolled within six 
months, according to the form of the statute, and El'tza* 
beth Hynd tht tenant did not atturn. The question was, 
whether the conusee of the fine, after the said indenture 
inrolled, shall be in by the fine, and by the bargain and 
sale ? for if he shall be adjudged to be in by the fine, no 
action of waste lyeth, for default of atturnment, and if he 
shall be in by the indenture inrolled, then there needeth 
no atturnment. And it was resolved, /»rr tot. cur* that when 
Hawe by deed indented, did bargain and sell the reversion 
to Ubb and his heirs, and before the inroUment levyed a 
fine to Ubb and his heirs, and after the .deed is inrolled, 
(within six months,) that the conusee shall be in by the fine, 
and not by the deed inrolled, for the fee simple passeth 
by the fine io conusee and his heirs, and after the inroU- 
ment of the deed may not divest and turn the estate out 
of himself, which was absolutely established in him by the 
fine; for when the common law and the statute law con- 
curre, the common law shall be preferred. And it is true, 
that the inroUment shall have relation to the deUv^ry of 
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the deed. But that is only to avoid estates, or charges 
made of the same thing by the bargainor to strangers, 
after the delivery of the deed, and before the inrollment, 
but not to divest any estate lawfully seded in the interim 
in the bargainee. 

The records are so high and sacred that they import in 
themselves inviolable verity, which, if any man dare to 
gainsay, the law doth attribute so great honor to them, 
that they shall be tried only by themselves and not by the 
countrey, and if averment against a record should be per- 
mitted, then the effect and validity of the record should be 
tryed by the countrey, which is against the rule of the law, 
nullum iniquem est injure praaumendutn* Yet, resolved in 
this case, that the lessee shall be admitted to averr that the 
deed was inroUed after the fine, and not before, because it 
stands with the record, and doth not impugn any thing 
within the record, and great inconvenience would follow 
if such averment should not be admitted. 



Boroughs Cascj 38 J?/rz« in banco regU^fo. 72. 

RESOLVED, that the rent reserved upon a demise 
ought to be demanded, if the lessee will take advantage 
of a condition for non payment of the same, and the de- 
mand to be made at the place limitted for the payment of 
the rent, although there be np words of demand in the de- 
mise, and although it be out of the land demised, but in 
the kings case it is otherwise. Prerogativa regia^ for 
there the rent upon a re-entry reserved ought to be ten- 
dered ; and in such case, the patentee of the king shall 
.demand the rent upon the land- 
Resolved, if the queen leases rendering rent, without 
limiting any place, or to whose hands the lessee may pay 
it at the exchequer, or to the bayliffs or receivers of the 
queen, and when she so appoints it by express words, 'tis 
no more than the law appointed, and though the words be 
(juireceptumacacc^.apudWestm.) it needs not that the re- 
ceit be holden at Weatminater^ the law would have implyed 
that. And when a common person appoints to no place, 
the law appoints the payment upon the land. 
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Palmers Case^ 39 Eliz* in banco regis^ fo. 74. 

» THE sheriff by vcrtuc of Vijier.fac. may sell a lease of 
tbe defendant, and in his writing the true commencement 
and term of the lease must be expressed, or else if he sell* 
cth all the interest that the defendant hath in his lands, he 
needeth not to make any mention in the return, but gene- 
rally quod Jieri fecit de bonis &f cataiiis, i^c» But an in- 
quisition found that the debtor of the king was possessed, 
pro termino quorufidam annorum^ &c. 'twas void, for a 
term cannot be extended without shewing the certainty 
of the commencement, for after the debt satisfied he is to 
have the remainder. 

Resolved, for that the case at barre was an execution 
by elegit^ which ought to be made by inquisition ; the 
sale here was void, for the term was mistaken in the in- 
quisition, and so mistaken was apprised by the inquisi- 
tion, and the sheriff cannot sell any term but that^only 
which was apprised by the jurors. 



Hollands Cascj 39 of the %/^en, fo. 7S* 

RESOLVED, that before 21 H. H. ca\ 13. if he which 
had a benefice with cure, accept another with cure, the 
first is void, but this was no avoydance by the common 
law, but by constitution of the pope, of which the patron 
might take notice if he would, and present, without depri- 
vation ; but because the avoidance accrued by the eccle- 
siastical! law, no lapse incurred without notice, as upon z 
deprivation, or resignation : so that the church was void 
for tbe benefit of the patron, not for his disadvantage; 
but now, if the first benefice be of the value of 8l. per 
annum^ the patron at his peril ought to present, for to an 
avoydance by parliament every one is party, but if not of 
8/. 'tis voyd by the ecclesiastical! law of which he needs 
not take notice. Resolved, that 21 £[. 8* is such a generall 
act, of which the judges, ex officio^ (though it be not plead- 
ed,) ought to take notice. See the book at large upon this 
learning, what act shall be said a general act i Of which 
the judges are bound to take notice, wiiat not. 
3 
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The Case of Corporathns^ 40 ^ 41 of the ^een^ 

fo. 77. 

RESOLVED, that where divers cities, &c. are incor^ 
porated by the name of mayor and commonalty, mayor 
and burgesses, &c. and in the charters 'tis prescribed 
that the mayors, bayliffs. See. should be chosen by com- 
monalty and burgesses, &c. which is as much as to say, 
as by all the burgesses, or all the communalty ; diat yet 
the ancient and usuall election, by a certain selected 
number of the principall of the commonalty, &c« (com- 
monly called iht common councell,) and not by all of the 
commonalty, or so many of them as will come to the 
election, was good in law, and warranted by their charter ; 
for, in every charter they have power given to them to 
make laws, ordinances, and constitutions, for the better 
government and ordering of their cities and boroughs ; 
by force of which, and to avoid popular confusion, they, 
by their common assent, have instituted, &c. that the 
election shall be by such a select number. And though 
this ordinance cannot be now shewn, yet it shall be pre- 
sumed that such ordinance and constitution was made at 
first* 



Digbyes Case^ 41 £liz.fo. 78. 

IT was adjudged, that when a man hath a benefice 
with cure, above BL and afterwards taketh another with 
cure, and is presented and instituted, and before induc- 
tion procure the letters of dispensation, that this dispen- 
aation commeth too late, for by the institution, ecdetia 
plena &P conaulta exisit^ against all persons but the king, 
for every rectory consisteth upon spiritualty, and tempo- 
ralty. And as to the spiritualty, viz. cura animdrum^ he 
is compleat parson by the in&titution, for when the bishop 
upon examination had, admitteth him able, then he doth 
institute him, and saith, instituo te ad tale beneficium^ is? 
habere curam animarum^ of such a parish, CsP accipe curant 
Utamy &c. vide 33 U. 6. 13. But touching the tempo- 
ralities, as the glebe lands, &c« he hath no freehold in 
them until induction, for by the generall councell of Xa- 
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teran^ Anno Dom. 1215. it appeareth, that by the accept- 
ance of two benefices the first is void : aperto jure^ for 
upon this councell are our books in this case founded. 
And 'twas /resolved, that this was an exceptance of a be- 
nefice, cum cura, within the statute of 21 /T. 8« Institu- 
tion is an acceptance by our law, and 'twas lately adjudg- 
ed, that if before induction, the clerk be inducted to ano- 
ther, the first is void by 21 H. 8. which saith (accept and 
take another) and for that now the avoidance is declared 
by 21 H. 8. he is bound to take notice^ but till after in- 
duction, &c. 



Nokea Case J 41 Eliz* fo. 80, 

A MAN maketh a lease by these words, (022.) de- 
mise, &c. grant, &c. and covenant that the lessee shall 
enjoy without eviction, by the lessor, or any claiming un- 
der him, and was bound to perform all covenants, &c. the 
lessee assigns his term, a stranger enters upon the as- 
signee, and recovers in an cj^firmcs^ after ouster the first 
lessee brings debt. This is a covenant in law, and the 
assignee shall have a writ of covenant. 9 Eltz* 257* Dyer*, 
And if a man be bound by obligation to perform all co- 
venants, grants, S^c. this doth extend as well to cove- 
nants in law as to covenants in fact. 

Resolved, though the recovery were by verdict, yet he 
ought to shew that the plaintiff in this recovery had an 
elder title, for otherwise the covenant in law is not bro- 
ken. It was holden that an expresse covenant doth 
qualifie the generality of the covenant in law, and re- 
straineth that by the mutuall consent of both parties, but a 
warranty in law, and aq express warranty, the party may 
choose whether he will have, for this word dedt importeth 
a warranty. 
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Sir Andrew Corbets CoiCp 41 & 42 of the ^een^ fo. 81. 

A. devises land to B. &c. to have, &c. till 800L shall be 
paid by them of the profits to marry his daughters* and 
dyes, the heir conceals the will, takes all the profits, and 
dies, the will is found by office, the devisee enters, and 
hath levyed 6401. and imploys it accordingly; whither 
the profits taken by the heir shall be parcell of the 800L 
was the question. 

Resolved, that the words (shall be leavyed) shall be 
construed (shall or might be leavyed,) and so 'twas holden 
of a lease, or limitation of a use ; otherwise, he which is 
to leavy the summe, by deferring to do it, may exclude 
the reversioner for ever : see the book at large. Resolv* 
ed, when the heir or reversioner, &c. enters, and expulses 
him to whom the land is limited, he hath election to 
recover the mesne profits, in an action, or re-entry, and 
retainer, till he levies the intire summe, and the other 
shall not have advanuge of his own wrong, and if a 
stranger had entered, and occupied* the devisee ought 
to have taken notice at his perill, for vigilantibus Csf naUf 
{sPc and none is bound to give notice, but here die heir 
himself concealed the will, and the devisee had no re* 
medy, for the mesne profits after the death of the heir, 
resolved, that a gardian shall not ouste tenant for life, 
nor years of the tenement. 

Resolved, that admitting the gardian shall ouste tenant 
for years, yet he shall not hold over, because his term is 
certain in the commencement, continuance and end; 
otherwise of tenant by eleg'it, statute, &c» they shall hold 
over, because the term is uncertain. 

16 
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SouthcoU Caae^ 43 Eliz* in bpnco regis^ fo. 83. 

IF A. do deliver goods to B. for to keep, the goods be 
purloyned away, yet B. shall be charged in a writ of de- 
tinue. For to keep, and to keep safely, is all one, but if 
B. do make them to keep as his own goods, he shall not , 
be charged with them. And if A. do pledge or guage 
goods unto B. in this case B. shall not answer for them 
if they be purloyned, for he had some property in them^ 
and not a custody only, but a ferry-man, a common in- ^ 
keeper, or a carrier, which taketh hire, they ought to 
keep the goods safely, and they shall not be discharged if 
they be stoln or purIo}med. But a factor, or a servant, 
(aldiough they have wages,) doing his endeavour, shall 
not be charged. 



Luttrels Case^ 43 Eliz. banco regis f fo. 86. 

IF a man have estovers, either by grant or prescription 
to his house, although he alter the.roomes, and chambers 
in his house, it seemeeth that the alteration of the quali- 
ties, so as it be not of the house it self, and without 
making new chimneys, by which no prejudice accrews to 
the owners of the wood, is not any destruction of the 
prescription, and though he make new chimneys, or make 
a new addition to his old house, he shall not lose the pre- 
scription thereby, but he may imploy or spend any of his 
new estovers in the chimneys, or in that part newly added. 
It was also resolved, that if a house or miln do fall, or be 
taken down by the act of the owner, or by wrong of 
another, yet for that the perdurable parts which includes 
all, doth remain, which is the land, whereupon the fabrick 
is built, he may re-edifie the same again without any losse 
of his appendant or appurtenant, but it ought to be upon 
the same place which was the foundation of the old house, 
for as it did support, and judgement of law included the 
ancient house wbetf it was standing, so it imports and in- 
cludes the new house, so as it is in a manner a continuance 
of the ancient house. 

Divers tenants do hold of another, as of this manner 
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by fealty and sute to the lords miln, the lord doth alien 
his miln with the sute of his tenants, and after the vendor 
dieth, and his sonne entereth and baildeth a new miln 
upon the other parts of his demean, he shall have the 
flute to his own miln, which the vendee had before, for 
die sute belongeth to him that hath the mannor, for no 
man may have sute to his miln, by reason of a tenure, if 
it be not of com growing upon the lands, within the 
seigniory or mannor, and the lord may erect a new miln 
within any part of the mannor, and the tenure is due to 
the same, and not to any particular miln* 



Druries Cascy 43 EBz* Error in banco regtB^fo* 89. 

A COUNTESS being a widdowretein.eth three chaplains, 
he who is last retained, is not capable of a dispensation, 
Jbr the statute of 21 H* 8. c. 1^. is executed by retaining 
of two, and the retaining of the third shall not divest the 
capacity which was in the first two, but if the retainer 
had been at one time, he who is first promoted, shall be 
first preferred, because in tequali jure^ &c. 2. Resolved, 
if the two first die, the third is not capable of a despensa- 
lion without a new reteiner, because he was retained at 
the common law, and not according to the statute, quod 
ab initio non vakt^ &c. as if the son and heir of a baron 
reteineth a chaplain, and giveth him letters under his seal, 
and after the father dieth. And it was said, that the said 
act shall be taken strictly ; as if a baron be made gar- 
dian of the five parts, he shall retein no more chaplains 
tiian before, and if a baron retein two chaplains who are* 
promoted, he cannot discharge them, and retein others, 
during their lives. 
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SladeB Caae^ 4,4t Eliz. Jo. 92. 

IT was resolved^ that every contract executory im» 
ports in it self an assumpsit. For when one doth agree 
to pay money, or to deliver any thing, by that he doth 
assume, or promise to pay or to deliver the things, and 
therefore when he selleth any goods to another, and 
^greeth to deliver them at a day to come, and the other 
in consideration thereof agreeth to pay so much moneyi^ 
at such a day; in this case both parties may have an 
action of debt, or action upon the case, upon the assump- 
sit, for the mutuall executory agreement of both partys^ 
import in themselves as well a reciprocall action upon the. 
case, as an action of debt; and a recovery or barre in an 
action of debt, is a good bar in an action upon the case, 
brought upon the same contract, and so likewise in an 
action upon the case, a recovery, or barre in the same, ia 
a good plea in an action of debtt upon the same contract* 

The defendant in an action of the case upon the as* 
sumpsit may not wage his law, as one may do in an action 
of debt. 

If a summe of money be promised in marriage to be 
paid at several daies, an action upon the assumpsit lyeth 
for non payment of the first, although no action of debt 
lyethf untillall the daies be past, multitttdo errantium non- 
parit errort patrocinium^ and iif the debtor of the Jctng 
sueth by quo minus^ in the exchequor, the defendant shall 
not have this law for the benefit of the king. 

Adams atid Lamherta Case^ 44 £sP 45 Eliz. in banco rtgiu 

in ejectione firmwyfo. 104. 

UPON consideration of the sutute of 1 E. 6. cap. 14. 
it was resolved ; 

1. That if one demise to any of his kindred, to super- 
stitious uses, although he limit them to pay certain sums 
of money to the said uses, yet these lands are given to 
the king, for it shall not be intended to be upon other 
consideration but that which they at that time conceived 
to be the service of God, which is the most worthy con- 
sideration, & the reason wherfore the demise was made 
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to hiA {riends was, because he imposed more trust in 
them than others, therefore the persons shall not be re- 
garded. 

2* A demise of an estate for life, or in tail, is within 
the statute by equity, although that the statute saith to 
have continuance for ever^ for the intent of the sutute 
was to toll such uses, and regardeth not the time of their 
continuance. , 

2. An estate taile may continue for ever, and so was 
the intent of the devisor, in this case, that the uses should 
continue for ever, for he limits his heir to do it 3. With- 
out this construction the statute should be defrauded. 

3. The statute giveth to the king lands given for the 
finding of a priest, and giving of lands upon cotidition to 
find a priest is within &e statute, for this is more com- 
pulsory than the other. 

4. AU the lands is given to the king, but not by the 
first branch, for that extends only to lawfull chanteries, 
or those who have countenance, of lawfull commencement, 
but not to such who are without any colour of lawfull 
commencement : as if they were founded by license of 
the pope, his chantry is without colour of lawfull com- 
mencement or foundation : also if lands be given to the 
finding of a chantery without corporation, this is out of 
the said branch. Neither by the second branch » for that 
giveth the lands belonging to such colleges to the king, 
without which he shall only have the scitcs ; but by the 
third branch, for this extends to finding of a priest with- 
out corporation. But, 'twas objected, that the land was 
not given to the finding of a priest, for he had but a pen- 
sion out of it, and the statute is, that the king shall have 
in as large, &c. as the priest had it 2. Here is a good 
use limitted, six pence by the week to six poor men, and 
although it be ad orandum^ Sec. this is not within, for it is 
out of the statute, except that orisons be to be performed 
in publique. For answer to these : these diiFerences were 
taken; 1. If one give 20\* per annum^ for the finding of 
a priest, and limit to the priest 10 It. per annum all is given 
to the king, for the residue shall be intended for the find- 
ing of necessaries : otherwise it is, if at condition be an- 
noed to the gift, to give lOl. per annum to a priest, there 
the king shall have but lOL 

2. Lfmd of 201. per annum is given to find a priest, with 
Id. thereofi and that the other tenne bound shall be to 
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the poor, the king shall have but tenne pound, but if it be 
for finding a priest, and maintenance of poor men^ without 
limitting how much the priest shall have, the king shall 
have the land, for otherwise he shall have nothing; 3* 
If land of 201. is given for finding sallary for a priest with 
lOL of it, and also a good use is limited, there the king 
shall have but ten pound, although the other necessaries 
are to be bound for the priest, because a good use in cer- 
tain shall be preferred before a superstitious incertain use ; 
but if nothing in certain be limitted to the priest, the king 
shall have the land ; 4. If land be given to find a priest ; 
the king shall have it, but if a priest have but a stipend, 
the king shall have but the stipend ; 5. When a certain 
sum is limited to a priest, and other good uses are also 
limited, which depend upon the superstitious use, all is 
given* to the king; 6. If all the uses be superstitious, of 
what certainty soever they are, the land is given to the 
king, otherwise it is, if there be any good use, and as to 
that which was objected, that the king shall have no mora 
than the priest, it was answered that that extends to the 
1, 2. and 4 branches, and not to the third, for otherwise 
the king should never have the land it self, for this was 
never used to be limited to the priest himself. 

And although that these orisons are to be made out of 
any church, yet it is within the statute, for the words^ 
church or chapell, extend to lamps and lights and not to 
prayers; 2. The statute speaks of anniversary, &c. or 
other like thing, and this is a like thing, but in the case 
at bar, if he had said that his friends should have the 
residue of the profits of the land, this had saved the land. 



Actons Case^ 45 EUz. com. banco in a quare impedit, 

fo. iir. 

A NOBLE woman reteineth a chaplain, who purchaseth 
a dispensation, she taketh a husband, the chaplain is pro- 
moted to another benefice than that which he had before 
the reteiner, his first benefice is not void. 

It was objected that the statute speaks of duches, &c. 
being widdows or married under the degree of a baron, 
and for that, when she marrieth above the degree she is 
out of the sutute, and 'tis not sufficient that she is within 

1 
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the statute at the time of the reteiner, but she ought to 
be so also at the time of the promotion. 

It was answered, that all which the statute requires at 
the time of the reteiner is, that she be a noble woman, 
married under the degree of a baron, or a widdow, and to 
be noble at the time of the promotion ; therefore a noble 
woman married above the degree, cannot retein, or if at 
the time of that promotion she be not able, as if her 
earl he attainted, and although the baron and feme have 
but one body, yet they have two souls, wherefore it is not 
inconvenient that they should have severall chaplains, and 
the reason for which the said provision was made for a 
noble woman who marrieth an ignoble husband, was not 
to exclude those who married nobles, but because such 
femes are in law ignoble, (except they be noble by de- 
scent,) and without such provision shall be out of th% 
statute ; baron reteineth a chaplain and dieth, the chap- 
lain may retein both the benefices„but he shall be punish- 
ed for non-residency, without suing a non obstante. 

Dumpors Case^ 45 EUz. banco regis^ in trespaa^fo* il9« 

A MAN maketh a lease, provided that the lessee or his 
assigns shall not alien the premises without speciall 
license of the lessor, &c. The lessor giveth license to ther 
lessee to alien the same or any part thereof, &c. in^ this 
case the lessee may alien and his assigns, ad injinitum^ 
without any more license, and the proviso is'determined. 

The Lord Stafford made a lease to three persons, upon 
condition that they, nor any of them should alien, with- 
out the consent of the lessor, and after one of them did 
alien with his consent, and after the other two did alien 
without license, and it was adjudged 28 Eliz* that in this 
case, the condition being determined, as to one person, by 
the license oJF the lessor, it was determined, in all, for 
when the lessee alieneth any part of the residue, the 
lessor may not enter into any part aliened with license, & 
therefore the condition, being determined in part, is de- 
termined in all, for the condition being intire, may not 
be apportioned, and 16 Eliz. Dyer. 334, fuit deny per 
Popham, Chief Justice. Vide Lit. 80. A. &f 4 &f 5 Ph. 
and M. Dyer^ 152. 
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Buatarda Cast^ 1 Jac. fo. 121* 

IN every lawfull exchange of land, this word excam* 
Hum imports in it self tacitt^ a condition and a warranty^ 
and the other a voucher and recompence, and in all re- 
spects of reciprocal consideration, th'one land being 
given in exchange for the other, but that is aspects^ war- 
ranty, for upon the voucher he shall not recover other 
lands in value, but those only which were given in ex- 
change, and this warranty follows only in privity, for none 
may vouch by force thereof, but the parties to the ex- 
change, and their heirs and no assigns. 

If A. give in exchange three acrees of land to B. for 
other three acres, and after one acre is evicted from B* 
in this case all the exchange is defeated, and B. may 
enter into all his lands. 

Sever leys Case^ de non compos mentis in banco regiSy 

1 yac.fo. 123. 

EVERT act that a man de non compos mentis doth either 
concerns his lands, life, or goods, either done in court of 
record, or out of court of record, all acts that he doth in 
any court of record, either concerning his lands or goods, 
shall bind himself and all other for ever, and those acts 
which he doth out of the court of record, shall bind him- 
self during life, and in some cases shall bind all others for 
ever, so as the party himself shall not be admitted to 
Btultifie himself or disable himself, but an ideot a nativitate 
may not make feoffment, gift, lease or release, but it 
may be avoided during his life by office at the king's sute, 
which shall have relation, a tempore nativitatis to avoid 
all acts done by him, and after his death the king shall 
deliver his lands rectis hteredttus^ four manner of men, 
de non compos mentis,* 1. An ideot or fool naturally; 2. 
One which was of good and perfect memory, and by die 
visitation of God hath lost the same ; 3. Lunaticue^ mi 
gaudet hicidis intervaUis^ who sometimes is of good & 
perfect mlemory, and some other times non compos mentis i 
4. He that is so by his own act as a drunkard. 

All acts which a lunatick during the time of his lunacy 
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doth, 8c all acts which a mad man doth, who once was of 
perfect memory, and by the act of God hath lost his un- 
derstanding, are equivalent to the act done by an ideot» 
but the act which a man doth qui gaudet htcidia intervalUs^ 
aft such times as he is of good and perfect memory* shall 
bind him, and are good. And a drunkard who for the 
time of his drunkenness is non compos meniis^ yet his drunk- 
ennesse shall not extenuate his act or offence^ but doth ag* 
gramte his offence, and doth not derogate from the act 
which he doth during the time of his drunkennesse, and 
that as well touching his life, lands and goods, as any 
other thing that concerns him. The king shall have the 
custody of the lands, goods, chattels, &c. ofone non cornpo$ 
mentis^ to the use of him, his wife, children and family, a 
man non compos mentis shall not lose his life for felony, 
or • murder, for no felony or murder can be committed 
without a felonious intent and purpose, and he is deprived 
of reason, understanding and intentions, dicia est feUonia 
quidjieri debet felleo animo^ &furiosus non inteltigit quid 
agit^ & animo & ratione carets & non multum distat a 
brutiSf as Bracton saith, and stultus dicitur a siupore* 

17 
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KS indenture of denoiise dated 26 Hm/y Its EKz. Co 
hold for three years from hencefordi, it was delivered at 
four a clock in the afternoon of the 20th of ^^une after ; dit 
ooestion was when the lease should begin, firom hence* 
n»rth shall be taken the day of the delivery imhiHwey id «•#, 
from the making or delivery. 

TnuSttQ loei/acit eartam^ this lease must end die nine- 
teenth of yunej in the third year after, llie day of the 
delivery is parcell of the term, but a Ae c^nfttiwms^ of 
dke datU9, the term begtnneth the day after the datCy firom 
die date, and from the day of the date is aH one, because 
that in judgment of law the day includes all die day of the 
date, 8cc. 



Elmers Case^ 30 ERz. banco rtgis^fo. 2. 

1. RESOLVED^ that the statute of 1 JSA is a private 
act, whereof the court shall not take notice without plead- 
ing of it ; 2. Whereas the bishop ousted his lessee for 
vears, and made a lease for three lives, this is voidable 
by the successor ; for, first, the statute giveth him power 
to make a lease for twenty one years, or three lives, and 
therefore cannot make both; $• Lessee for lives shall 
have the rent reserved upon the lease for years, and shall 
not pay rent to the bishop, untill the term determined, and 
ao hospitality will decay in the mean time, and where 32 
ff. 8. ca'* 8. provided that the old lease be surrendered 
before the making of a new, illusory surrender upon con* 
dition is not within the act, but judgment given agunst 
die plainUif for not pleading of the said act of 1 EHz* 
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I^EASE ola £sir reaervatiog rent, is not wkhin thestm* 
tute of 1 Eliz* for although the rent be due by reason of 
the contract, yet it is not incident to the reversion, and 
'tis also without remedy by assise or distress. 

Z^rd Mourajoyes Cau^ 31 CsP 32 Eliz. banco regia^fim 4. 

TENANT in tayle according to the statute, with power 
to make leases, &c« reserving the ancient rent, maketh 
n lease of two distinct farms, reserving the ancient rents 
in one aumine, out of both the farms, this is a new rent, 
aiid not the accustomed rent, and if he reserve a lesscv 
rent (during his life, and after his death) then the ahdent 
rent, the lease is not good. 

If tenant in tayle be seised of three acres of land, every 
one of them of equal annuall value, and all have been do* 
mised for three shillings per annum^ in this case he may 
not demise one of them for I2d. per annumf or two of 
them for two shillings per afmifni, and so pro rata. 



JuMtice Windham Case^ 31 Cs? 3S Eliz. banco regie^ in a 

writ of err or ^fo* T% 

A MAN leaseth S. for ten years, and C. for twenty 
years, and both to another for for^ years after the end 
of the sadd sevcrall demises, ten years expire, the last les« 
see enters into S* and upon ouster brings trespass and re- 
covereth, for the joint words of the parties shall be taken 
respecfivCf and die leases shall commence severally upois 
the several determination of the said leases* Joint words 
•>ian be taken severally ; !• In respect of the severall in* 
terest of the grantors, as if two tenants in common graal 
a rent-charge ; 3. In respect of the severall interest of the 
grantees, iis a joint warranty to two several tenants ; 3. 
In respect that the grant cannot commence at one time, 
as a remainder limited to the right heirs of I. S. and I. 
N.; 4* In respect of . the incapacity of the grantees to 
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take joindy ; 5* Hatione subjectm maierim^ as rent granted 
to two copartners for equality of partition ; 6« Ne res des* 
truattr^W tU evitetur abmrdam^ as incf««<m^tke tenure is 
alleged by homage, fealty and rent, and quod infacinndo 
seroitia prmdicta cessami^ and it shaU be construed to such 
services only as of which a man may cease. 



Brudenels Cascj 34 EBz* banco regis, fo* 9. 

IF a lease be made to A* during the life of B. and €• 
without saying during the life of the survivor of them, if 
one of them dye, yet the estate is not determined. - But 
A. shall have tiie land during the life of the survivor ; for 
if a man make a lease of land to two persons, during 
their lives, they assign over their estate, now the assignee 
hath estate for life of them too, and if one dye, he shall 
have the land during the life of the survivor. Note, two 
diversities, th'one a limitation in this case aforesaid, the 
odier a condition^ for if a man demise land for 100 years, 
if A. and B. live so long, in this case, if th'one of them 
dye, the lease is determined, for the lease is conditionally 
and not determinable by limitation of estate, and the life 
of a man is coUaterall to the lease which is but only a chat- 
teL If an administrator have judgment and dye, his ex- 
ecutors cannot sue execution of that judgement, but he 
that shall be subject to the payment of the debts of the 
first intestate, and that are not the executors of the admi- 
nistrator. Vide 26 H. B*fo. 7. 

Hensteade Casej 36 &f 37 Eliz. com. banco, fo. 10. 

A FEME, lessor or lessee at will, taketh a husband, 
the will is not determined, for it may be prejudicial! to the 
husband to have it determined : So if one of the lessees 
or lessors at will dye, but in case where one of the joynt 
lessees at will dyeth, nothing sorviveth but the others 
shall pay all the rent. 
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hea Ctue^ 39 (if 40 EBz. com. banco j Jo. 11. 

I. leaseth a maDnor to S. for thirty years, excepting 
wood and underwood growing upon it, and after leased 
to him the wood for 62 years, without impeachment of 
waste, and leaseth to him the mannor for thirty years^ 
after expiration of the first thirty years, thirty years 
expire, S. make waste, I. bringeth an action of waste ; 1* 
Resolved, by the exception of wood, and underwood, the 
soyle is excepted and the woods growing, &c. are of abun- 
dance ; 2. The wood remains parcel of the mannpr, be« 
cause the lessor had the intire freehold, otherwise if he 
had leased for life with such an exception, so if one lease 
a mannor excepting the advowson for life, the advowson 
is in grosse for life, but if he grant the advowson for life, 
it remains appendant ; 3. By the acceptance of the third 
lease, the said lease of the wood for 62 years was presently 
surrendered, because the lessee hath affirmed the lessor to 
be able to lease. 



Saunders Case^fo. 12. 41 Elix. com. bancoy in an action of 

waste. 

IF a man have land, in part wherof there is a cole- 
mine appearing, and he demise the land to another for 
life or years, the lessee may digge for colc,^ &c. And the 
reason is, for that the mine is open at the time of the de- 
mise, &c. and when he demiseth all his lands, it shall be 
intended, that his meaning was that all the profit of the 
land should passe, &c. but if the myne be not open, but 
within the bowels of the earth, at the time of the demise, 
'tis otherwise. 

Also if a man have in his lands hidden or unknown 
■nynes, and lease the same lands and all mynes therein, 
the lessee may dig for them. 
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JRosses Case^ 40 Es? 4;L E]iz./h. 13. 

A LEASE 18 made to A. and his assigns, for his life 
and the life of B. and C. this b a lease for three lives, and 
the survivor of them. 



Countesse de Salops Cascj/o. 14. 42 Csf 43 Eliz. banco regis. 

SHE brought an action of the case against Cromfton^ 
and declared that she demised to him a house at will, et 
^od tile tarn negligenter b? improvide custadivit ignem 
suum quod domus ilia combustafuit^ the defendant pleaded 
non culp. and it was found not guil^* And 'twas ad- 
judged, that for the permissive waste no action lyeth 
against the opinion of arook^ in title waste, 52. & the rea- 
son of the judgment was, for that at the common law no 
remedy lyeth for waste, either voluntary or permissive, 
against the lessee for life or years, because the lessee haA 
itnerest in the land by the act of the lessor, and it was his 
folly to make such a lease, and not to restrain him by 
covenant, condition, &c» And by the same reason tenant 
at will shall not be punished for permissive waste ; but if 
tenant at will commit voluntary waste, as pulling down of 
houses cutting of trees, a general action of trespass lyeth 
against him, for that these do amount to the determination 
o? the will, without the entry of the lessor : but it waa 
agreed, that in some cases where there is confidence pu^ 
in the party, an action of the case lyeth for negligence, 
although the defendant commeth to the possession by the 
act of the plaintiff, as 12 £. 4. 13. If one do commit 
his horse to one to keep safely, the defendant eguum il^ 
ium tarn negligenter custodivit quodob defectum bonce custO" 
dice iteriiti an action upon the case lyeth for this breach of 
trusty also 2 J9. 7. 11. If my shepheard which I trust with 
my sheep, and by his negligence they be drowned or other- 
wise perish, an action upon the case lyeth] against him ; 
but in this case at the barre, there was a demise at will 
made to the defendant, and no confidence reposed in him ; 
wherefore it was ordered, that the plaintiff should not re- 
coverby herbilL 
1 
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CASE OF ECCLESIASTICALL PERSONS. 

49 CsP 44 EHz. fo. 14. m the high court of parHametU. 

AT a pftriiamem holden in this Michaelmas term it was 
resolved by the two Chief Justices, Popham and Ander^^n^ 
and divers other justices assistants, to the lords of the 
parliament, in the upper-house, that leases made to the 
queen, by colleges, deans, and chapters, or any other^ 
having spiritnall or eccleaiasticall livings, against the pro- 
vision of the act, 13 JS/ia;. ccf. 10. are restrained by the same 
act, as weU as leases made to common persons, for they 
are disabled by parliament to make estates, the king being 
die bead of the commonwealth may not be an instrument 
to defeat the provision of an act of parliament made frQ 
b^no publico* For though the queen, by the common law 
bad ability to take it, yet in so much the parliament had 
disabled them to make states, estates made to the queen 
against the act are void. 

COVEJN^AliTS, Ac. CONCERNING LEASES, ASSU- 
RANCES, &c. 

Spencers Ca$c^ 25 Eliz. banco regia^ fo* 16. 

A LESSEE doth covenant for himself, his executors, 
and administrators, with the lessor, that he, his executors 
or asugns shall build a brick wall upon parcell of the land 
demised. Sec* afterwards the lessee assigns over his term 
to B. in this case B. is not bound to build the walL 

When the covenant extends to a thing in eese^ parcel 
of the demise, then the thing to be done by force of the 
covenant, is quoihtrnmoik annexed and appurtenant to the 
thing demised, and shaU run with the land, and bind the 
asaignee, although he be not bound by expresse covenant. 
But when the covenant extends to a thing which had not 
essence at the time of the demise made, that cannot be 
appurtenant, or annexed to a thing which had not essence. 
As if a lessee covenant to repair the houses to him de- 
mised during the term, this is parcell of the contract, &c. 
and shall bind the assignee, although he be not bound 
ezpresly by the covenant. But in this case, the covenant 
concerns a thing which had not essence at the time of the 
demise, but to be n^de after, and thersfare it shall bind 



13d ^ AbridgmtHt (^ t«-n»- ^' 

the covenwtor, his executors u>d «»»»"««*°"' "^f ~* 
Se assignee, for the lord wiU not annex the coven«it to a 
A?„g Xh had not essence. It wasresolved m tins c«« 
if J! lessee had covenanted for him and his assigns, &c. 
Sat in as much a. it was to be builded upon the thi^e- 
mised,it should bind the assignee, by «P«««« J"^ 
Aho if a warranty be to one, his heirs and assxgM, by 
«;«.se Udrth?a«.ignee shall take benefit thereof, and 

have a warrantia carta. ... ... .:_«^, 

But although the covenant be for him and his "f'gn**** 
yet if the thing to be done be meeriy coUateraU to Ae 
Aine demised, and do not concern the same, the assignee 
Salf not be charged; a. if the lessee covenant ^w lum 
and his assigns to build a house upon the land of Ae 
kssor, which is not parceU of the demise, or to pay any 
collateral! summe of money to the lessor, or to a '^n^. 
this shall not bind the assignee. AUo in a case of^^» 
as sheep, cattell, &c. there is not any pnvity or "version 
in the Msignee, but meeriy a thing in action m the per- 
sonalty, which cannot bind any but the covenantor, his 
executors or administrators which do represent him. The 
same law is, if a man demise lands for years, with a stodt 
of catteU, or summe of mony, rendring rent, and the 
lessee covenants for him, his executors, administrators, 
and assigns, to deliver the stock of cattell, or the summe 
of mony? at the end of the term, yet the assignee shaU 
not be charged with the covenant. 

This word {conceasi) or {dernm) imports a covenant, 
and if an assignee of a lessee be evicted, he may have a 
writ of covenant, so shall tenant by statute, or eUgtt ot a 
term, or he to whom the lease is sold by force of any ex- 
ecution, &C. L 11 V 

If a man grant to a lessee for years, that he shall have 
BO many estovers as shall serve to repair his house, or 
that he shall bum within his house, or such hke during tte 
term, that is appurtenant to the land, and shall run with 
the same as a thing appurtenant, in whose hands soever 
the same commeth. 

Assignee of an assignee, executors of an assignee, AS- 
SIGNESoi executors, or administrators of every assignee, 
may have action of covenant, for all are comprised withm 
this word, (assignees,) for the same right that was in the 
testotor, or intestate, shall go to the executors or admin- 
istrators. It was resolved, that the act of 32 H. 8. c. 24. 
extendeth only to covenants which touch the thing de- 
mised, and not to coUaterall covenants. 
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Sltng%byt9 Ctue^ 29 & 30 Elks* Jb. 19« upm error, in the 

exchequer chamber* 

IF any pav^ covenantor in a tripartite indenture break 
covenant, all the rest of the parties, covenantees, are to 
maintain the action, notwithstanding the words of the co- 
venant are et ad et cum quolibet eorum* But if a mai| 
demise to A. black acre, to B. white acre, to C. green 
acre, and covenant with them, and every of them, in this 
case, in respect of the severall interest by these words^ 
and every off them j the covenant is made severall, but if the. 
demise be made to them jointly, then these words in the 
covenant (and every of them) are made void. 
' A man cannot bind himself to three, and to every of 
them, to make that joint and severall at the election of 
severall persons, for one self same cause ; for the court 
w|H be in doubt for which of them to give judgment 
' It was resolved, that an interest cannot be granted 
joititly and severally, if a man grant proximam a^fvoca" 
tionem, or make a lease for term of years of land to two 
jbindy and severally, these words severally are void, and 
they are jointenants; but a power and authority may be 
jointly and severally, as to make livery, or to scU, for • 
diey have no interest or action, but are as servants to 
others. And judgment was reversed. 

Roswelb Cauj 35 Eliz.fo. 20, 

BARGAINOR of land covenanteth to make to the 
bargainee such assurance as his councell shall advise, the 
bargainee himself cannot devise it» although he be learn- 
ed in the law, for then it would be no good plea to say 
qttod consilium non dedit advieameniumm 

HigginboUome Ckue^ 35 EUz. banco regis^fo. 2a 

A PARSON assumetfa to I. S. to make him such an 
estate in a rectory as the councel of the said I. S. shall 
devise, the councell shall be given to I. S. and hfe shall 
notifie it to the parson. 

18 
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Stiles CiUe^ 38 Eliz^ banco regis^ Jq. 21. 

A CHARTER with the words hxc indeniura, witihoat 
a manuall act of indenting of the paper or parchment, is 
not an indenture* 



Sir Anthony Mtynos Case^ 38 Eliz.fo. 21. error in banco 

regie, 

SIR A. M. leaseth to S. for twenty one years, and 
bindeth himself to make a new lease unto him upoa 
surrender of the old ; and leaseth to another for 80 years 
by fine, Scott the first lessee bringeth debt, and had judge- 
ment. If you be bound to enfeoff one in the mannor of 
D. before such a feast, if you make a feoffment to another 
of this mannor, before the same feast, you have forfeited 
the obligation, although that you purchase the land again 
before the said feast, because that you were once disi^led 
to make the feoffment. 

If a man lease a mannor for years, and the lessee cove- 
nanteth to uphold the houses, and to leave the same man- 
nor in as good an estate as he found it, and during the 
term, the lessee maketh wast in houses, and cutting of 
timber. See. the lessor may have a writ of covenant be- 
fore the end of the term, for cutting of the timber, for it 
was impossible that the covenant should be performed 
after, for the timber, but otherwise of the houses, Fitz^ 
Na» Br. fo* 145. K* It was also resolved, that if a man 
seised of lands in fee covenant to infeoff I. S. upon re- 
quest, and after he maketh a feoffment of the same to a 
stranger, in this case I. S. may have an action of cove- 
nant without request. 
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Laughters Case, 37 Eliz*fi* 22 banco regis. 

WHERE a condition of an obligation consisteth upon 
two parts in the disjunctive, and both possible at the tune 
of the obligation made, and after one of them becomes 
impossible by the act of God, the obligor is not bound to 
perform the oth^r part, for the condition is made for the 
benefit of the obligor, and shall be taken most beneficiall 
for him, and he had an election either to perform the one 
or the other, for the saving of his obligation, but nowj 
itnpotentia excuaat legem. 



^ HalRngs Cascf 38 £/fZ. com. banco^fo. 23. 

ONE covenanteth to make an estate in fee at the costs 
of the covenantee, tiie covenantor is to do the first act, 
id est J to notifie what assurance he will make^ that the 
covenantee may know what sum to render. 



Mathewsons Case^ 39 Elrz. com. bancoj fo* 23* 

SEVERALL persons make several! covenants in one 
indenture, or writing, the seal of one of them is broken 
away, that shall not avoyd the covenant of the rest, but 
only the covenant of him whose seal is so debrused, or 
defaced, Vide Piggots Case, in the 11 report, because 
severall covenants, otherwise if joint* 

JLamhes Case^ 41 Eliz. com. banco^ fo. 24. 

A. is bound unto B. to give unto B. such a release, &c« 
before the 22 day of October next, as by the judge of the 
prerogative court is thought fit. In this case A* must 
procure the judge to do it, or devise it, for tiie judge is a 
stranger to the condition, and the condition is for the 
benefit of the obligor, and he hath taken upon him to per* 
form the same at his perill, but it is otherwise if ^ 
obligee or his councel should devise iu 
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Broughtona Caae^ 42 £s? 43 Eltz.fo* 34. ftanro ri^fff. 

IN VI action of debt by Brai^hton^ plaintiff, against 
JPrettyy upon an obligation, with condition, where the 

5 Plaintiff was bound in an obligation of 200L for the de« 
endant, for the payment of 1CX)1. to C. if therefore the 
defendant should save and keep harmless the said Brought 
ion from all sutes, quarrells and demands, touching the 
said obligation, &c» that then the obligation to be void^ 
&c. at the day of payment of the 100/. the plaintiff com* 
ttieth to the place where the lOOL ought to be paid, and 
perceiving there not any person present to pay the lOOl. 
tor the defendant ; Broughton^ to save the penalty of the 
obligation, paid the mony to C. and broupit his action 
upon the counter-bond, and it was adjudged that the 
plaintiff should recover; for the payment of the tOOL is 
damage and harm. And it is not necessary, whether the 
tolaintiff was arrested or sued, &c« Terror of sute (so as 
lie dare not go about his business) is damnification, al- 
though he be not arrested. 

Dean and Chapter de Winsor$ Case^ 43 Cs? 44 Eliz.fo. M» 

banco regis. 

A MAN leased a house by indenture for years ; the 
lessee covenants and grants for him and his executors 
with the lessor, to repair the house at all times necessary^ 
the lessor assigns over, and the assignee suffereth the 
house to decay, the lessor brought an action of covenant 
against the assignee, and it was adjudged,/i^r Popham^ and 
all the court, that the action lyeth although the lessee had 
not covenanted for his assigns, because in respect thereof 
the rent is the less, which is, for the benefit of the as* 
signee, qui aentit commodum seniire debet &f onusm If a maf^ 
gr.nt one estovers to repair his house, this is appurtenant 
to the bouse* Fitz^ Nat. Br. UU S8 S. 8. 38» 
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Sir Thomas Palmers Case^ 43 ERz.Ji^ 25. banco regis. 

' SIR Thomas Palmer seised in fee of a great wood, did 
bargain and sell to one Cornford^ and his assigns, 600 
cords of wood) to be taken by assignment of Sir Thomas^ 
Comford assigns his interest to one Basset^ and after* 
wards Sir Thomas sells to one Maynard such quantity of 
wood as will make 4,000 cords at election of the veadee i 
and afterwards Sir Thomas assigns to Basset 600 cords of 
wood, to be taken by him, who doth fell the same, and 
Maynard did take them away, and converted them. Sot. an 
action upon the case was brought by Basset^ and judge* 
ment was given for him, for Comford had an interest 
whkh he might assign over, and not a thing in action, or 
a possibility, for it was resolved, if Sir Thomas did not 
assign them to Comford upon request, Comford might 
take them without assignment, for the grantor cannot, by 
bi^ own act or default, either subvert or derogate from 
his own grant. Therefore it ensueth, that Comford had 
an interest that he might assign over. If A* have a house 
and land, and reasonable estovers in the wdods of another^ 
by view and livery of the bayliff, &c* if A. take estovers 
without view or delivery, &c. he is a trespasser, although 
he take less than he ou^t to have by livery. But if A. 
demand his estovers, and the owner of the bayliff will aot 
deliver to him, he may have an assize; 2. If the assign* 
ment were void, yet the defendant cannot take trees cut 
by. another, but out of the residue of the wood. 



The Countess of£utlands Case^ S yac. fo. 26* banco regis. 

EDWARD Earl of Rutland seised of the manaor of 
Eyi^ringj by indenture dated 10 March^ anno 21 £/fz« 
foe augmentation of the joynture of hsabell his countess^ 
did covenant with Sir Gilb. Gerrardj and Thomas ffoul* 
crofij his brother, that before the end of Trinity term then 
next following, he would assure by fine or other convey- 
ance the said mannor to the said Sir Gilb. Gerrard and 
Thomas in fee, which fine or other conveyance^ should be 
to the use of the said earl and Issabell his wife, and the 
heirs of the said earl, whidi indenture was acknowledged 
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and inrolled in the chancery, the 26 of the same mondi of 
Marchy by another indenture between the said earl on ibit 
one part, and the Lord Burg^leig'h on the other part, and 
Sir Giib. Ger* & others on the same part, for the advance- 
ment of the heirs males of the said earl, the earl did cove- 
nant, &c« to convey the said mannor amongst others to 
the said Lord Burgleigh^ Sir Gilb. Gerard and others, or 
to any of them, before the feast of the annunciation of our 
lady next ensuing, which assurance should be to the use 
of die said Earl Edward^ and the heirs males of his body^ 
and for want of such issue, to the use of the heirs mides 
of Thomas Earl oi Rutland^ with divers remainders over, 
and in the same indenture the said Earl Edward did cove- 
nant, &c. to stand seised to. the uses conuined in the se- 
cond indenture. No fine or other assurance was leavyed 
or made by the said Earl Edtvard^ before the end of Tri- 
nity term. 

Afterwards, (viz*) 17 September next following, die 
said Earl Edward acknowledged a note of a fine oif the 
said mannor of Eckertn^^j only to Sir Gilb. Gerard and 
ThomoB Ho: and the heirs of Sir Gzib* And the 18 day 
of die said month acknowledged another note of a fine of 
the said mannor of Eckering^ amongst many other man- 
ners mentioned in the later indenture to the Lord Burg* 
leighy Sir Gilb* Gerard^ and other parties to the later in- 
denture, and both fines were entered in Octabis Mich, next 
after. And it was proved by divers testimonies, that the 
said Earl Edtvard^ as well before the indentures, as after 
the fine leavyed, said, that the said countess should have 
the mannor of Eckering. And it was resolved, by Pop* 
ham^ Chief Justice, and all the court, 

First, although the indenture being made for declaring^ 
of uses of a subsequent fine, recovery or other conveyance, ^ 
to certain persons, and within a certain time, and to cer- 
tain uses, yet they are only but directoiy, and do not bind 
the estate or interest of the land, yet if the fine^ recovery 
or other assurance be pursued according to the tndentitte, 
there cannot be any averment made against the indenture 
taken in this case ; that after making of the indentures^ 
and before the assurance by mutual agreement of the par- 
ties, was concluded and agreed, that the assurance should be 
to other uses, but if other agreement or limitation of uses 
be made by writing, or other matter as of high, or higher 
nature, then the later agreement . should stand, for every 
3 
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contract or agreement ought to be dissolTed by natter of 
as high nature as the first was. Ifil tarn conveniens est 
Tuauraii apdtati yuam unumquodq. dzssohi eo ligamine 
quoligatumesU 

Abo it was very inconvenient that matters in writhig 
should be controuled by averrment of parties, to be proved 
by incertain testimony of slipery memory, and should be 
perillous to purchasors, farmers, &c* 

2. It was resolved, that if the form of the indentures be 
not pursued, (as for quantity of land, the time within which 
-Aefine should be leavyed, &c«) averment without wri<> 
ting may be taken, that the fine, &c* was to other use 
than was contained in the indenture by reason of a new 
agreement subsequent, which in this case may be as well 
by word as writing. 

3. It was resolved, that although the indentures be not 
pursued, in circumstance of time, quantity, person, &c« 
yet if no other mean new agreement be proved, the fine, 
&c. in judgment of law shall be to the use named in the 
indenture* The fines cannot be directed by both the in- 
dentures, although perhaps it was in the meaning of the 
parties, because the directions and declarations of the first 
indentures were controuled and frustrated by the said 
second indentures. 



CASES OF EXECUTORS. 

Russells Case, 26 £liz» Jo. 27. banco regis* 

A RELEASE by an infant executor under the age of 2i 
years is no bar, but upon payment or satisfaction to an in- 
fant executor, he may acquire and discbarge the debt for 
so much as he receiveth. All things that he doth accord- 
ing to the office and duty of an executor shall bind him ; 
an executor may release before probate of testament, for 
aMiough he may not have an action, vet the interest of the 
action is in law in him s^t the time of the release. 
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MtddletofiM CasCf 1 ^ac. in com. bancoyfo. S8. 

IT was adjudged between Middleton and Rymot^ that 
an executor before probate may release action, although 
that before the probate he may not have action, for the 
right of the action is in him : but if A. release, and after 
takes administration, that shall not bar him, for the right 
of the action was not in htm at the time of the release* 
Two executors prove the testament, the third refuseth, yet 
he may release, Littlet. 117* if one be bound to pay a sum 
of mony at a day to come, a release of actions before the 
day is a bar^ and yet before the day he could have no ac- 
tion. 



Harrisons Case^ 40 EUz^fo. 29. com. banco. 

IT was adjudged, that a Judgement upon debt due by 
obligation, shall be paid before a statute made for per* 
formance of covenants, which are things in contingency, 
and in future or other statutes or recognizances for debt. 
Vide Sadlers Case, in the fourth book, although the judge- 
ment be after the acknowledgement of the statute. 



Piggots Case^ 40 Eliz. com* bancOy Jo* 29. 

ONE bringeth debt as administrator, durante minore 
estate^ of one whom he averred to be within age, and he 
doth not say that he was within the age of 17 years, and 
the plaintiff was barred, because at that age the adminisw 
tration ceaseth. 
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Princei Cdse^ 41 & 42 £/tz. com. ^onctf, fo. 30. 

AN infant is made executor, administtnthne durante 
minori wtate may be committed to the mother or other 
friend of the inmnt, which shall cease and be void when 
the infant is at the age of 17 years, and this administra* 
tor may not sell any goods of the deceast, unless it be for 
necessity of payment of debts, for he hath his office of 
administrator, pro bono & commodo infantis^ and not for 
his prejudice, also he cannot assent to pay legacies, unless 
there be assets to pay debts, &c. and if it be a woman 
under the age of 1 7 years, and take husband alt full age, 
the administration ccascth. 

Where one hath goods splely in an inferior dioces, yet 
the metropoUtan of that province, pretendmg that he had 
bona notabilia^ in divers diocesses, committed the admi* 
sistration, Sec. this administration is not void, but voida- 
ble by sentence, because the metropolitan hath jurisdiction 
in all places within his province, but if the ordinary of 
one diocess commit the administration of goods, when 
the parly hath bona notabiita in divers diocess, this 
administration is meerly void, as well for his goods 
within the diocesse as withouu Fide * Fere & Jeffraye 
Caae^ £3 ERz. in banck k roy^ there cited, and 86 ad* 
judged. 



Coulters Case^ fo. ao.4^i^ 41 &iz* hanco regis. 

AN executor in his own wrong ought not to retain 
goods in his own hands to satisfie his own just debt, for 
eve/y creditor by such means, when the goods be not 
sufficient, would strive to make himself executor de son 
tort^ to satisfie himself, and bar others, &c. And it is 
not reasonable that one should take advantage of his own 
wrong, non faces malum, ui indejiat bonum^ & melius est 
omnia mala pati quam mah consentire. It is also cleer, 
that all lawful! act^ that such an executor doth, or dissei* 
•or, or an abatori &c. are good. 

19 
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J^rgrav^ Coff, ^ ^ 4» EH^. bimcQ rtgis^ Jb. 81. 

LBSSOR bringeth debt agiuost the administrator of 
the le&see for years, foif tent due after the administratioa 
fM>mmitted in the deUt^ and so it ought to be, because h# 
himself took the profitt, a^d nothing is assets in bi^ 
Itunds but the profiu, besides the rent ; but in all action^ 
hrought by executors, (as executors,) the writ shall b^ 
alwaies in the detmet toiUumj although the duty accreii 
in their own t^me* 

PeUifera Ca9€^ 45 EHt^ banco pegia^ Jim 93» 

UPON a fitri facias de tenia UUatoria^ tha sheiiQ 
returneth nuUa bona, a writ issueth to the i^eriff to i»^ 
ig[uire by inquest, if the executors have wasted, and how 
much, who returneth that they have, and judgment giy«Q 
against them, dc boma proprita^ they bring error fit rtdA^ 
Uone executioma^ & the es^ecution was rsveraed, for tho 
course is, upon nulia bona^ to have a special! Jitri fada^ 
to make execution de bonia propriia^ if they have wasted f 
and if the sheriff so dpth wh^re they have not wasted, 
they have remedy against him : but if he taketh ap la* 
quest and returneth it, although it be false, there is no 
remedy against the sheriff, or any ether« 



Robinaona Caacy t Jac* com. banco^ fom 33. 

EXECUTOR brings debt as administrator, and is 
barred by plea that he is executor, he may bring debt, aa 
^j^ecutpr, for he was barred, as to the action of the writ,^ 
ifi bfive debt as administrator, but not to the action* 
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R9ade9 Case, fs. 34* S Jdt. em. banco. 

WHEN t taxa dieth intestate, and a strange person 
Iftketh the goods of the intestate, atid uscth them, or sells 
them, this maketh him an executor of his own wrong, 
for whi^n none assumeth to be executor, nor takes letters 
•F administration, there the usinv of the goods is suffi- 
cient to charge one as executor ds son torte, for those to 
whom the deceast was indebted unto, have not any other 
in this case against whom they may bring their actions 
for recovery of their debts. When an executor Is made^ 
and he proveth the testament, or assumeth upon him the 
Sharge, and doth administer, in this case, if a stranger 
takes any of the goods, and claim them for his own, this 
doth not make him an executor of his own wrong, be* 
. teuse there is not another lawfull executor. 

A lawful! executor shall not be charged, but with the 
gdods that come to his hands, after that he assumes unto 
him the charge of the will, &c« but if another man first 
takes the goods, 8cc. before the lawfull executor hath as- 
sumed the execution, or proved the testament^ in this 
case,^ ho mny b<» charged as an executor of his own 
wrong. 



CONSTRUCTION OF THE STATUTES OF JEO* 
FAILS, &c. AMENDMENT OF RECORDS, FINES, 
RECOVERIES, Sic 

m I 

Playters Case, 25 &f 36 EHz. banco regis, fo. 35. 

THE* defendant was foUnd gtrilty in trespass fuare 
clausumjr^it & pisces suos cepit, and damages assessed 
intirely ; it was moved in arrest of judgment, because in 
the count, neither the nature nor the number of fishes was 
sh^^wed. It was answered by the plaintiiF, that the defend- 
ant is found guilty to damages, and so non refert of 
what nature or number they are ; 2. That the fishes 
themselves are not to be recovered, but damage for them, 
therefore no need to shew the certainty ; 3. All the da* 
mages shall be mtended to be given for the close broken^ 
which is said in the declaration ; 4. It is matter of form, 
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ayded by the statute of 18 Eliz. cap. 14. But judgement 
was stayd, for the office of the declaratioii is to reduce the 
writ to certainty, for otherwise, upon such a generall issue^ 
if the jury give a false verdict^ they cannot be attainted^ 
and damages shall be intended to be given for all, because 
they are intire, but if they had been severed, the plaintiff 
shall recover for so much as is well pleaded, and this is 
matter of substance, and not of form, because it is no 
default of die clerk, but of the plaintiff, and therefore 
not aided by the statute. 

WakoU Case^ SO Eliz. banco rcgi9yfo. 36. 

DEBT was brought against baron and feme, in the 
detinei tanium^ upon an obligation by the feme before mar« 
riage ; it ought to be in the debet and detinei^ because the 
baron had the goods of the wife in his own right, and for 
that reason debt is brought against the heir in die debei^ 
and this is matter of su^tance, and point of the action^ 
not remedied by the statute of 18 EHz. c. 14. 

Saynehame Caae^ 30 EBz. in •eacear^fo. 37* 

AN ejectione Jirmm of lands in A., B. and C. tryed for 
the plaintiff by a visne out of A. only» this is insufficient, 
and not remedied by any statute. 

Gardmers Caacj SI Eiiz* banco regis, fo* 37m 

33 Jurors are returned ; 12 appear and find for the 
plaintiff^ this is remedied by 18 Elm^eihj ca. 14. 
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Bukop9 Coie^ 34 Eliz* banco regis ffo* Sf* 

VARIANCE 18 betweeo the writ and count in name, 
the plaintiff recovers, the defendant bringeth error, the writ 
was removed, into the kings btnch^ and the judgment was 
reversed, because the statute remedieth where there is no 
original, but not where the original is vicious, and al- 
though it were removed after pleading, &c# yet because 
the fault q>peared to the courts the judgment was re- 
versed* 



Teys Cascy 34 Eliz. banco regis^ fo. SB. 

BARON and feme levy a fine to one who grants and 
renders to them two, and to the heires of the baron, and 
after renders part to the feme in tail, the remainder over, 
.the heir of the husband brings a writ of error, and assignes 
for error the said variance; 1» Resolved, that there 
aeedeth not a precise form in render upon a fine, but it 
shall be in this case tonstrued as a grant by charter, for 
it is but a grant of record. 

2. There are five parts of a fine. 

!• TheoriginaL 

2. The licence to accord, for which the kings silver is 
due, and ought to be entred upon the writ of covenant, 
and the summe, and he who payeth it, that is, he in 
whom the fee reposeth, the plea, and betwixt whom, &c. 
and the land ought to be mentioned. 

3. The concord which is the substance of the fine, for 
if upon that the kings silver be paid, although the party 
die, the fine is good. 

4. The note, which is many times taken for the con- 
cord. 

5. And lasdy the foot of the fine, after delivery of die 
indentures of the fme, the fine is said to be Engrossed. 

3. The conusor shall not assign error in the render, 
because it is to his advantage, and none shall assign error, 
except it be to his disadvanuge* 
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Dormen Comc^ 35 Eliz* banco regia^ Jh* 4a 

A COMMON recovery is had in a writ of entry ^ in 
the po9t de uno annuoH rtdiiu she pensione jtuOuor mar^ 
carum; and of an advowton, whereupon a writ of error 
is brought; 1« Because every ^nrci^rou^t to be certain, 
but here it is in the disfunctive ; S* A writ of entry in 
the post lyeth not of an advowson : but judgment was 
affirmed, and thereby 'twas resolved, 1« That a cOmmoa 
recovery is not like to other recoveries, for it may bt 
averred to an use ; 2. It is by mutual consent, £sP consensus 
iollit errorem ; 2. A writ of entry in the post lyeth of an 
advowson common, &c» to suflfer a common recovery and 
not otherwise, for no other assurance can be had to bar 
the remainders* "* 

3. The demand of the rent is good, for one of twq 
things is not demanded, but one thing by two names, for 
rent and pension are synsnima^ond the rather here^ becAute 
it is said to issue out of land, which a pension properly 
eannot ; 3. Common recoveries are so . usual that the 
court shall take notice that they are common recoveries. 

Rowlands Case^ 35 & 36 Eliz. banco refisy fo. 42« 

A PANNEL of a jury is annexed to the vMre facias 
without return, this is vicious and not remedied by Ig 
Eliz. cap* 14k for that remedieth insuAcient returns^ bttt 
but not where no return. 



The Couniesse of Rutlands Case^ 34 &c 35 Eliz.foi 42. 

m 

ROBERT JUOORE is returned upon the venire facias^ 
but in the panel before the justices of nisi prius^ and in 
the posteoy he was named Robert Mawre^ if \\ appear that 
Moore is his right name, and that it is he who is sworn, 
it is good, for by the common law this was a disconti- 
nuance against all the jurors, and discontinuances are aided 
by the statute, otherwise if it were mis-named in the 
venire facias^ and had his right name in the panel and 
postea* 
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Ctdw^ Caatt S^SHz* ituteo regit,, fo, 4S. 

A JUROR who gave verdict, was misnamed in the 
venire Jacias^ and had his right name in the dutringOM^ 
and posteaj and for that the judgiiaenc waa arcsled* 



JKchak Cmej 38 EUz* banco regpstfik 4S* 

C. brings debt upon a single bill against N. who 
pleaded payment without acquittance, which was found 
for the plaintiff, although issue was joyned upon a point 
not materiali yet after verdict this is aided by 32 JET* 8« 



Bohuna Case, 39£&q.^.44« 

A FINE was levyed of a mannor and other lands, to 
the value of twenty marks per atmum^ So that the kings 
silver is 40s« which was paid, but in entring of it upon 
the writ of covenant, the mannor waa omitted, and there- 
upon error was brought ; but after that, the transcript of 
the (me was removed into the kings bench, the judges of 
the common place amended the record, because it ap« 
pears to them that the kings sUver was pwl for the man- 
nor, and where the writ of covenant was,, ikde meipjip^ for 
teste me^eo^ they amended that also, and certified it into 
the kings bench upon diminution, and allowed* 



JFreemana Caee^fo* 45. 41 Elizm banco regis^ 

IN an original writ, &g. ^uod nuUus/aciat vastum Vfit* 
£tionem Csf dutrictionem^yN\i^Tc it should be deetmctioncm^ 
the fault was onely in one letter, the court resolved, upon 
good considerapon, that it was matter of substance : for 
^irictio is a Latin word, and altereth the sence of the 
statute ; and matter ojE substance in an original writ is not 
Tenowedied, but matter of form only, vide statute 32 H. 8. 
Ca'. 3a Esf 18 £/fZ« ca. 14. 

If an original i^ this day want form^ or conUMa false 
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Latine, or vary from die register in matter of form, after 
verdict no judgment shall be stayed or reversed. But if 
it Want substance; although it be the misprision of the 
clerk, this is not remedied by any statute. ^ 



Gages Casfj 44 Eliz* banco regis f fo. 46» 

A WRIT of covenant to levy a fine, bore date after the 
return, thb is ameikdable because a, common assurance, 
but in other actions no amendment, &c« 



Coaka Caae^ 41 Eliz. com. banco^fo. 46* 

A COMMON recovery of the mannor of IffieU^ by 
the name of Isfield^ is amendable, because it appeared to 
the court, by collateral things shewed unto them, that A- 
Jield was intended to passe. 



CASES OF PARDONS. 

r 

f 

Francklina Case, 36 Eliz. fo. Att. in the star-chamber. 

A BILL was exhibited for a riot in the star-chambet 
five years before the general pardon, ^5 Eliz. and it was 
resolved that the kings fine was accepted, but not the cor« 
pond punishment, but if it were exhibited within four 
years, all shall be accepted* In this case, the kings at« 
tumey may proceed for the fine* 



Guilbert Littletons Case^ 39 Eliz.fo. 4f . star-chamber. 

A BILL exhibited in the star-chamber before the 
parliament, 35 El'rz. and returned after, this is excepted 
out of the general pardon, for it is depending before the 
return, but if an original writ issueth out of the chancery 
returnable in the common place» this is not depending be- 
fore the return, because out of another court, but after 
Ae return; it shall be said depending by relation fh>m 
the day of the teste^ and if the tenant alien before the re- 
turn and after the teste^ this shall be said an alienattoii 
pending the writ. 
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Drifwoods Case, 43 Mlit. htar-ckmbdr^ fl. 48. 

A BILL iti the btstr-thatnter ttiote that! fdUi-jreard, and 
within eight yeart, befbrb the padiametit Ih 39 Eliz. the 
plaintiff dyeth before the general pardon, this is pardoned, 
mr thia doth not depend now, and the words remaining 
to be prosecuted shall be intended for th^ p^ty, Had not 
for th6 kings atturney. 

Vaughana Case, iO Elizi banco regis, fo. 49* 

A WRIT of entry in the quihus depends in Wak^ be- 
fofra the general pardon, and after the demandant had 
judgement, but the tenant was not amerced: 1* Resolved, 
the amercement is pardoned because the torte was par- 
doned, which together with the delay was the ground 
thereof; 2« The statutes ot jeofaiks extend to Wales, be- 
cause it was made parcel ot Engkmd by the act of 27 
H. 8. 

WffrrtUs Case, 41 EHz. in the exchequer,Jh. SO. 

THE queen brings debt upon an obligation made by 
the defendant, to one who was outlawed, the defendant 
pleads the general pardon ; and although that debts due 
to the queen are^ excepted, yet debts originally due to the 
sobject, and after came to the queen, are not excepted, also 
Ae general pardon is to be taken beneficially for the sub- 
j^t, and most strong against the king;. 

20 
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* Biggins Cascj 41 Eliz* banco regu^ fo* 50. 

THE king may pardon burning in the hand, where the 
defendant is found guilty of man-slaughter, and hath his 
clergy in an appeal; !• Because it is but to notifie to the 
judges that he hath once had his clergy, and that he shall 
not have it again, by the statute of 4£r. 7. c. 13.; 2. Be- 
cause it is no part of the judgment, and the party shall 
goe at large, although he be not burned by good construc- 
tion of the statute of 18 Etiz. c. 7. which provideth that 
after clergy allowed and burning, he shall goe at large, 
for otherwise when he is pardoned he shall be imprisoned 
for ever. In the sur-chamber the king may pardon cor«> 
poral punishment for forgery, &c. but not if attainted at 
Ae common law in an action of forgery of false deeds* 



Halls Casey 2 Jacm com. banco^fo* 51. 

A. C* libelled for defamation in the court christian 
against H. and had sentence and costs taxed at a day to 
be paid ; A. sueth an appeal, and obtaines a pardon from 
the king, and brings a prohibition; 1» Resolved, all sutes 
in the court christian, pro salute animtty or reformatione 
morumy are for the king as suits in the star-chamber, and 
he may pardon them before or after the sute commenced, 
but he cannot pardon where the party sueth for a thing 
in which he had interest, as tythes ; 2. All proceedings 
in the court christian, ex officio^ are for the king, and he 
may pardon them ; 3. Although the sute may be pardon* 
ed, yet he cannot pardon the cosu which are taxed ; 4. 
Although the sentence by the appeal is suspensed to many 
purposes, yet until reversal, the party had interest in the 
costs, not pardonable, and after a consultation was grant- 
ed ^or the costs. 
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Pages Case^ 30 EUz, in the exchequer^ fo. 52. 

I. demiaeth to his wife who is an alien, and before 
the death of the testator indenized, the date of the 
ktters patents is corrupted, so that they bore date after 
his death, she obtains an exemplification, by commission 
under the exchequer seal, it is found that she was an 
alien, and an information is brought against her, and she 
pleads the exemplification ; 1. Resol. this ofiice is void, 
for every ofiice of intitling, as this is, ought to be by com- 
mission under the great scale ; but an office of instruction 
may be under the exchequer seal ; 2, It appeared not 
what authority the commissioners had» but inqumtio capta. 
wrtute cujusdam commissionisj &c*; 3. That the exempli* 
fication was pleadable by the statute of 13 Etizm c. 6» which 
extends to all patents whatsoever without any restraint : 
an exemplification and an inspeximusy as an innotescimus^ 
and a vidimus^ are all one : a constat cannot be had with- 
out affidavit, and it is when letters ^are casually lost an 
innotescimusj or a vidimus^ are alwayes of a charter of 
feoffment, or other instrument, not of record. 



Kntghts Casey 31 Eliz. communi banco j fo» 55. 

THE prior of St. yohn of ye. 26 H. 8. leased divers 
houses, reserving 5lu lOs^ lid. per annum at the four 
usual feasts in L. viz. for one house 3/f. 11^. and so 
severally of the others, with condition of re-entry for 
non payment, and after surrenders to H. 8. who in anno 
36. grants one house to the lessee, and another in fee, the 
lessee dyeth ; it is found by iniquisition in the Com\ of 
Mid'« by commission under the exchequer seal, that 37s. 
5d. parcel of the said rent was arrear at M. for a 
quarter of a year, before the return of' the office or sei^ 
sure, the king grants the residue of the houses to one who 
leaseth to the plaintiff, who upon entry of the executors of 
the first lessee brings trespass, and the court being di- 
vided, it was argued in the exchequer chamber by all the 
judges. 

1. Resol. this is an intire lease, and the viz. is but a 
declaration of the several values of the houses, and no* 



^ 
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severance of the reservation, but by apt words divers 
parcels may be severally leased by one demise, and seve- 
ral relets reserved ; 2. Admitting tbepi seve^l r^i^ts, yet 
the condition is intire, and in case of a common person by 
severance of any part of the reversion, i^ill be extinct; 

3. This being in case of the king his patentee of pai^ 
shall not take advantage of the condition, but tfie k^ag 
bimself may, and the patentee to whoi^ he grants tl^fs 
l^sidue, although the lease originally made by a subject j^ 

4. Although it be found that more was arrear than ws^, 
reserved quarterly, yet it suffic^th that the office h^ 
matter of subsunce, apd the jury in M. may find i^hich^ 
arc the U9us4 feasts in L.; 5. the grant after office and be> 
fore the return of it is good, and by entry without othef 
8.^isure the lease is void ; 6. This office ^ad&r the e^ « 
chequer seal is sufficient to intitle the king to ^ p^^ttel. 



SpecoU Case^ Zi Eliz* banco regis^ in errpr^ fo. 57- 

S. &f safime bring a fu* impedit against the Bishop of 
£• and declare that J. A. was seised of a manaof to 
which an advowson was appendant, and demised i% xq 
the feme for life, and they presented D. W. who dyed, 
and so it belongs to them to present; the defendant 
pleads that the plaintiff presented one who is schismO' 
tictts inveterattu^ whereof he gave notice to the plaintiff; 
it wa^ adyudged for the plantiffC) in the common, p}ace, 
apd error brought thereupon* 

1. Error, because no presentment alleged in J. A. but 
over-ruled for the presentment of the plaintiff, is sufficient 
for themselves; 3. The bishop ought not to shew siny 
particular schism, for the court of the king cannot judge 
of it, but the bishop is judge : also it is cause to remove 
a coroner, quia minus idoncua : it was answered th^t he 
ought to shew the heresie in certain, and although thp 
bishop is judge, yet, because his act is not of record, it is. 
traversable, and although it belongs not to the kings, 
court to judge of heresies, yet the general cause of sute 
being in their conusance, they shall determine of ijt by 
advise of divines, and the cause of removing a coroner i^. 
not traversable ; 3. The bishop is twice amerced, and a 
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«m «fP b^ amPT(^ b^t ooiiQ tow»r4Q om mm% kc It was 
9ip^wfBr«c)« thiRt he was but qnce 9mer«fid ; for the judg- 
mem in ^c l^iQg^ benpb WA« but 9 reb«r«al Qf the former, 
yet aclmituag tfie second judgment thereby void ; Qever- 
th^le^se th^ ^m judgment is good by the commoii bv 
vitflOUl <^lQ$lg^9 gmd fui$ cQmeMum per totam curiam. 



Fosters Ca^e^ 32 EHzl^ m banc$ k r^y^fi* 59. 

IT VM revolved that the constable having a warrant 
to bring one c^^ram aliquo justiciar^ &c. it is at the elec- 
tioo pf the officer to bring the party so attached to what 
justice he will ; for it is greater reason to give the electioa 
to the officer, who (in presumption of law j is a person in- 
differenty and sworn to execute his office duly, than to 
the delinquent, ^roy, Chief J tt9tic.e, said, that a justice of 
peace may make his warrant to bring the party before 
hiqiself, and it • 19 good and sufficient in law ; for it is 
most like that he hath the best knowledge of the matter, 
and therefore m>st fit to. doe justice in that matter : upon 
irefus^l to find surety, the cioynHable may commit him with- 
out 9 new w^r^nty 



Goockes Cgscy 3d Eliz* in banco U rpy^fo* 6a 

WRAT^ Chief Justice, said, that if A. make a fraudu- 
lent conveyance of his lands to deceive a purchasor, against 
the statute of 27 EL and continueth in possession, and is 
reputed as owner ; B. entereth in communication with A. 
for the purchase^ and by accident B. hath notice of this 
fraudulent conveyance ; notwithstanding he concludes with 
A*, and takes his assurance. In this case B. shall avoyd 
die said fraudulent conveyance by the said act, notwith- 
standing the notice ; for the act by expresse words hath 
made the fraudulent conveyance voyd as to the purchasor. 
Audi for as much as that is within the expresae provision 
of the statute, it ought to be taken and expounded in 
suppreasioB of fraud. Resolved, that fraud may be given 
in evidence, because the estate is voyd by the act of 13 
Eiiz. and fraud is hatched in secret, in arbore cava i^ 
opaca* 

And according to this opinion, it was resolved, per tet^ 
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cur' in communi bancot Pasch* 3 Jac, where bne Bullock 
had made a fraudulent estate of his lands within the 
statute of 27 EUz* tp A«, B. and C. and after offered to 
sell the same to one Standen^ and before the assurance by 
BuUoci^ Standen had notice thereof, and notwithstanding 
proceeded, and took the assurance from Bullock^ Standen 
avoyded the formA- assurance of fraud by the said act, for 
the notice of the purchasor cannot make that good which 
an act of parliament hath made void as to him. And it 
is true, quod non decipitur qui scit se decipi* But in this 
case the purchasor is not deceived ; for the fraudulent 
conveyance whereof he had notice is made void (as to 
him) by the statute, and therefore he knew it could not 
hurt him. 



Spariea CasCf 33 £liz» in scaccar* fo. 61* 

IN action of trover and conversion, the defendant 
pleads that there is another action depending in the kings 
bench for the same trover, and good ; for in actions which 
comprehend no certainty, as assize or trespas, this is no 
plea before a count ; because thereby it is made certain, 
and then it is a good plea, and not before : but in this ac* 
tion and debt and detinue, it is a good plea at the first, 
because they are certain : that an action is depending in 
an inferiour court is no plea. 



CASES OF BY-LAWES. 

Chamberlain de Londona Caee^ 32 Elizn in banco le roy^ 

fo. 63. 

THE inhabitants of a village, without any custome, 
may make ordinances or by-lawes for reparation of the 
church, or of high-wayes, or any such thing which is for 
the publique weal generally ; and in this case the consent 
of the greater part shall bind all without any custome. 
Vide 44 E. 3. 19. But if it be for their own private 
profit for that town, as for their well ordering of their 
common of pasture, or such like, then without custome 
they cannot make by-lawes. And if it be a custome, 
yet the greater part shall not bind all, if it be not war- 
2 
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ranted by the custome ; for as custome hath created them, 
so they ought to be warranted by the custome, 8 E. 2. 
Ht. Assm as pontage, murage, toU, and such like, as ap- 
peareth in 13 jK 4. 14. In which cases the summes for 
reparations of the bridgewalls, &c. ought to be reasona- 
ble, that the subject may have more benefit thereby than 
charge. 



Clerks Cascy 38 Eliz. in communi hanco^fo. 64. 

KING Edward 6. did incorporate the town of Su 
Atbonesy and granted them to make laws and ordinances, 
&c. The term was kept there, and the mayor, &lc. by 
assent of the plaintiff, assessed every inhabitant for the 
charges in erecting of the courts there, and if any did 
refuse to pay, &c. to be imprisoned, &c. the plaintiff being 
burges refused to pay, &c. and the mayor justified, &c. 
and it was adjudged no plea, &c. For this ordinance is 
against magna charta^ ca. 29. nullus liber homo impri" 
sonetur^ which act hath been confirmed divers times, 
{viz.) thirty times, and the assent of the plaintiff cannot 
alter the law in this case. But it was resolved, that the 
mayor, &c. might inflict reasonable penalty, but not im- 
^risonmenty which penalty ought to be levied by distresse ; 
for which offence an action of debt lyeth, and the plain- 
tiff in this case had judgment. 

y^J^rays Case, Michaelis^ 31 &f 32 Eliz. en bank le roy^ 

fo. 67. 

WILLIAM JEFFRAr, gent, brought a prohibition 
against Abraham Kenshley^ and Thomas Foster^ church- 
wardens of Hay lesham in Com* Sussex^ for that they sued 
him in court christian before Doctor Drury for certain 
money imposed upon him without his assent, for repair 
of the church, that the church-wardens, with the assent 
of the greatest part of the parishioners yi/x-iTa quantitatem 
& quaUtatem poasessiomim ^ reddit. infra diet, parochiam 
existent, determined and agreed to make a taxation for 
repair of the said church, and that notice of such assem- 
bly was given in the church, at which day the church- 
wardens and greater part of the parish, which were there 



169 An AMigmmi tf [i.rB^ r^ 



assembled, made ft taxfttion^ (ots^O every ocev^^er df 
for every aere^ 4fd» bt« Jiffray dwelt tii aiKAher pnd-ish) 
and declared that the pafiriiieners of every parish bugfht 
to repair their churchy ilod not the shutcH of another pm 
rish. Cooi^ of couneell %ith the defendanti demitrred hk 
latTir and after maily argumerits a writ of ecmsidtatidil 
was granted. And it was resolved, that the court cfarri^ 
tian hath conusans de reparatione corporis sive navis ecck* 
sice : Briton who writ in 5 wS. 1. 

And in the statute of circufnspecte agatia^ bilt in rebus 
pumifestis errat qui authoritates legum allegata quia ptr^ 
spicue vera non aurU probanda. It was also resolved, that 
^though Jejray did dwell in another parish, yet for thlit 
he had lands in the said parish, in his proper possession^ 
he is in the law paroehianus de Hayleshanu 

But it was resolved, that where there was a fcrmor 6f 
the same lands, the lessor that teceiveth the rent shEA 
not be charged, but the inhabitant is the parishioner, and 
the receipt of the rent doth not make the lessor a fi9h 
rishionen 

Divers of the civil lawyers certified the cotirty that the 
church- wardens, ahd a greater part of the parishioners 
(upon a general warning) assembled, may inake a taxft* 
tion by their law, and the same shall not charge the laad^ 
but the person in respect of the lands for equality and 
indiiferency, and this was the first leading ease that waa 
adjudged and reported in our books touching these mat-* 
ters, and many causes after were adjudged thus, and now 
it is generally received for law. 



The Lord Cheneys Case^ 33 Eltz. in cur. warde^ foU 68. 

IN a devise of lands by writing, an arerm*dnt out of 
the will shall not be received, for a wiH ckmcerning faaidBv 
Sec. ought to be in writing, and not by any averment ouil 
of the same \ otherwise it were great inconvenience dmc 
not any ni^y know by the written words df the will, whAt 
Gonstruction to make, if it might be controttled by colla* 
teral averment out of the wilh 
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CASES OF USURY. 

Burtons Cascj 34 £/iz. banco regis, fo. 69* 

A. lends to T. W. lOOL 7 Jultf^ 21 Eliz. in considera- 
tion of which T. W. grants to him a rent charge of 20L 
per anman^ the first payment to be at the nativity, 1580, 
upon condition of payment of the said lOOl. this is out of 
the statute of usury, for he had a lOOL for a year and a 
quarter, without consideration, and if he pay it within 
diis time, A. shall not have the rent, so that he was not 
assured of any consideration : but if it were agreed be- 
tween them that the lOOL shall not be paid, this is with* 
in the meaning of the statute* A demurrer is a confession 
of all such matters in fact onely as are well and sufficient* 
ly pleaded. 

Claytons Case^ 37 Eliz. cow?, banco^ fo» 70. 

THIRTY pound was lent for half a year to have for 
it thirty-three pound, if the sonne of the obligee be then 
in life, if not 37 pound ; this is within the intent of the 
statute of usury : usura dicitur ab usu Cs? iere^ quasi usU' 
ara^ (!•) usus arts f Et usura est commodum certum, quod 
propter usum ret mutates recipitur : Glandvile, lib. 7. cap. 
16. 



Hoes Case^ Z^ Eliz. Jo. 71. 

A DUTY certain upon a condition subsequent may be 
released before the day of the performance of the con- 
dition ; but a duty uncertain at the first, and upon con- 
dition precedent to be made certain after, this in the mean 
time is but onely a meer possibility, and therefore cannot 
be released. And it was adjudged, 4 EL in communi banco^ 
that by a release of all actions, sutes, and quarrels, a co- 
venant before breach of it is not released thereby. Butby 
a release of covenants, the covenantor is discharged before 
the breach. Vide Utt. 170. 

21 
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A release in the time of vacation, to tiie patron, dis* 
chargeth an annuity wherewith the parson is charged in 
respect of the parsonage, and a warranty may be released 
before sute, because he may have a warraniia ckartas. 

&U yohfU Castj 34 £Jiz. haAco hgis^ Jb. W. 

D AOtiS* pistoUs, &c. are within the statute of 33 iST* 
6. c€f'. 6. the saihe statute doth prohibite crosse-bows, and 
Under the same name stonne-bowes are forbidden; for if 
a small alteration ot addition should defeat the penalty df 
thfe act, the statute should be of small effect. And it was 
resolved, that the sheriff, or ai^y of his officers, for the bet* 
ter execution Of justice, may carry handguns or other 
tveapoos Invasive or defensive, and not restrained by tht 
general prohibition of the said act. Vide 3 H. t* fi. !• 



Williaim Ca%e^ 34 (sP 35 JS/iz. banco regu^ fo. 73. 

ONE man shall not have an action of the case for com- 
mon nusans made in the high Way, because it is a com* 
mob nussns, ahd it is not reason that any particular per* 
sbn should have an action^ for then every particular per* 
s6h might have an action fot the same, and so thereby one 
might be |)UDi8hed an hundred times for one cause*^ But 
if ahy particular person have more particular damage than 
another, he may have a particular action upon the case 
for his particular injury ; and for common nusances^ 
which are equal to all the kings people, the common law 
hath appointed other courts, • vit%) leets. Sec. A prescrip- 
tion to do divine service in a chapel for the lord and his 
tebatita li remediable only in die edurt christian i but for 
the lord and his private fimiily^ an Aetidn of the case lyeth 
for the brd tmlyw 
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Case of Orpkfma ofl^nthn^ U glmt H»o regia^fo. 74. 

,. IF nny orpbaaof Lpndw Wt (^ gMfUi for hi tin: f furt 
^hri^Q, or of Fequ^tft, ^prvihitHfi^n lyf tH^ b^i^tifta fth^r 
AOver|ipi|ei|t by th«ir cii»|ori^ btfloogn ^ lh« lllflH»F of i^. 
^ ^f a will be proved ia ib^ Mun ^hriMM»» ^f pf^9t(s 
.^|rt|eKe(^belong»(b IQ*ib» hHTfl of niMncHr* 



Wjfm^ris Cmfif S« £/•»• AtfiM r^t fi. 74^ 

PLAINTIFF in an ejectionejirmay counts of a lea^^^f 
R. S. the defendant pleads in barre an indenture of bar- 
gain and sale (and sheweth it) by the said K. S. to E. W* 
who W4a seised untiU ^UsfieMi^ by R* 9* wH^ Ipa^fi to the 
plaintiff, and he as servant to £• W* enters; three terms 
j|f^r, th^ j^laioliff replied ^hat tb4^ bargain and «ak «vas 
^gaA foaditioot which wa3 broken^ sml the barg^^inpr p^ 
(y^d and leased to him, and did mH ahew forth (hf dei»d 
^ baryiip and aale i judgnieBt givm for ^e dcfeqdw^ 

%^ RetoL when a deed '^ ahewed to the fipx^^ it r^ 
IMineth in the court aU ihe term in jmlgoi^ntc^ Wt h^ 
fiause the tena ia but ow d^ in lawt and ^>s a^ w^l Ip 
ffirangi^ra as parties^ iq talc* advwtagp tber-eof witho^ 
shewing, but at the end pf di^ tefw it ^hflU be ddivisfcd 
to the party, if it be not denied, for then it shall remain 
in court to be damned, if it be found not his deed. 

2. Theoraj^P ia the l^ii^ bsi^h Ut th^ iixyai^cefto 
plead in barre are entred, but not imparlances to reply or 
^oi% so that the replicalioil b^ns, ^Ubovigh %% t># d^ee 
terms ^er the' bffrre, jet it s)ifiU be intended hprd the 
same term, and so he shall not need tp ehew the dredf 
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CU/ians Casct 35 Eliz. fo. 76. 

IF a woman tenant for life take a husband which com* 
mitteth waste, and after the wife dyedi, the husband is 
dispunishable of and for such waste ; for the writt is quarz 
de commum consilioy isPc. provisum sit quodnon liceai atiad 
,vastam vendiiionem aeu deatructianem facere de terria^ &e» 
aibi demissis ad terminum vita vel annorum^ &c. And ia 
this case the husband hath not any estate for life in this 
land ; but the wife hath estate for life, and the husband 
but only an estate in her right, and so he is not within the 
act. 

Pilkingtons Case^ 43 Eliz* en banco le roy^fo* 76. 

IT was resolved per tot* cur* that when a distress is 
taken for damage fesant, that the party may tender amends 
until the beasts be impounded ; but after they be in the 
pound, they are in the custody of the law, and then the 
tender commeth too late. It was also resolved, that tender 
of amends to the bayliiF, or servant that taketh them, wiU 
not serve ; for he cannot deliver the distresse once taken, 
no more than change the avoury of his master, or demand 
rent upon a condition of reentry. 

The Earl of Pembroois Caee^ 36 Eliz* banco regta^fo. 76. 

WHERE the defendant sheweth a deed to the court, the 
plaintiff may pray it to be entred in hwe verba the same 
term, but not after. 



Pagetta Caacy 35 EHz* in communi bancOy fo* 7T* 

IT was resolved, that if tenant for life, the remainder 
for life, the remainder in fee« if tenant for life maketh 
waste in trees, and after he in remainder for life dye, an 
action of waste is maintainable, for the wast done in the 
life of him in remainder for life, because it was to the 
disinheritance of him in remainder in fee. And now the 
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impediment (which was th^ mean estate for life) is taken 
away. Et remote impedimentc etnergit actio; it was re- 
solved, that when the trees are cut down, the property 
thereof belongeth to him in remainder in fee. And 
where it is said in some books, that he in remainder or 
reventioB in fee shall not have an action of waste, it is to 
be intended' daring the continuance of the mean remain- 
der* And in other books is said in this case that an 
action of waste doth lye, it is intended aft^ the death of 
faim in remainder for life. 



Booths Cascf 36 EUz. in communi banco^fo. 77^ 

GEORGE SOOTH brought an action of waste against 
Skevington^ and declared that Sir William Booth demised 
for years to Ensor^ who assigned to Skevington. The 
defendant pleaded an assignment to Elizabeth Cavcy be- 
fore which assignment no wast was made; the plaintiiF 
replyed, and shewed the statute 1 1 H* 6. ca. 5. and that 
the grant to Elizabeth Cave was made to the intent he 
should not know against whom to bring his action, and 
averred that Skevington did take the profits ; the defend- 
ant rejoined that Elizabeth Cave granted her estate to A. 
who demised to the defendant at will, and traversed 
the frauds &c. the plaintiff demurred ; it was resolved, 
that every assignee of every lessee mediately or imme- 
diately is within the said act, for the statute was made to 
suppresse fraud, and deceipt, and therefore it should be 
taken most beneficially. Secondly, that he in remainder 
is within the said act, as well as he in reversion. Thirdly, 
the intent of fraud afor^aid is not traversable, but the 
taking of the profits, which is a thing notorious, wherof 
the country may have knowledge. In a formedon the 
tenant pleaded non tenure^ the demandant said that he 
made a feoffment to persons unknown to defraud him of 
his tenancy, and to keep the profits, the pertinancy of the 
profits, and not the feoffment^ is traversable. 
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Samom Ctme^ d6 Bliz* itmc0 ^gu^ /ipw flrs. 

THE pUiatiff and defendwi rnfmrred all €OtttroiFav«i«s 
to the arbitrament of I* S. wh^ di4 arbitrate that the d#- 
fendam d^all enter into an obligadooto the plaintiff thai the 
plaintiff and his wife sluiU if^oyeertaiolandt which heha4 
not done ; thia it void for the incertainty of what suiflae 
the obligation shall be, for the award ought to b<^ «ai^ 
tain, like a judgement : also the award was void as to the 
feme, for she was a stranger to the submission. 



THE plaintiff intitks htv^aelf io barre to ihe avowtjr 
to common, &g« which was traversed, the jury found that 
every, &c« time of mind have used to pay for the common 
a hen and five eg ges ; the plaintiff had judgment, for he 
needs not shew more thrni makes for him, for diis is not 
modus communioft paying so much, nor parcel of the issue, 
but a collateral recompeaix to be paid for the commoop to 
which the terretenant had remedy, but if the terreteoant 
had no remedy, then the commoner shall have the cons* 
mon 4ui mod^, and may be distarbed by the lerrstenaat* 



FitZ'HerberU Ca$e^ 37 Eiizm banco regu^ fi% 80. 

THE father tenant for life, the renuunder to the son 
in tail, leaseth for years to A* to the intent to barre the 
the son. A» infeoffeth I. S. to whom the fisther releaaedi 
with warranty, and dyeth^ this doth not haire the son, for 
although that the disseisin which is made by dse fcoff- 
meat precedes the warranty, yet because it was to diait 
intent, the law will adjudge upon the intim act, and so a 
warranty by disseiun ; 8. Although the disseisin was 
made to the father, yet because he consented unto it, the 
warranty commenceth by disseisin ; but if the father had 
made a feoffment in fee and dyed, this shall bind the soa, 
if it be with warranty. 
1 
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f^orda Can^ Sf EHz. conf. banco, fi. 81. 

A PREBEND leaseth for 70 An. patron, deane and 
dutpttr confirm d?iiif«mii^iit praiHetam in forma pradicta 
fact^ for 51 years Csf non uUra, this is a confirmation for 
tU the term ; for when diey confirm tBmUoionem^ &c. for 
$1 years, it is repugnant, but if they had recited the lease, 
tnd confirmed the lalid for 51 years, this had been good^ 
for they hare an authority, coupled with an interest, 
otherwise if only a l>are authority : but by what words 
soever they confirm a lease for life, or gift in tail for part, 
this is a confirmation of all* because they are intire ; so 
if the estate of the desseisor, or his lessee for life, be 
confirmed for an hour, yet all is confirmed 



CASES OF CUSTOMES. 

Snellingo Caae^ S7 Eliz. com."* banco^ fo* 83. 

S* brings debt upon lin obligation against an adminis- 
trator, who pleads there is a custome in L. that an ad- 
ministrator shall pay debts upon contract to a citizen, aa 
well as upon obligation, and that I. S* upon a contract 
had recovered; and good; 1. ResoL although that debt 
is given against an administrator by the statute of 31 £• 
3. yet because they were charged as executors before, so 
that only the name is changed, the custome generally 
aUedged is good ; 2* The ordinary by taking the goods, 
was chargeable at the common law ; 3* This custome 
bindeth strangers- 

Thd CoBe of Market^ovtrt^ 38 E&z.fo. 84. 

SHOPS in L. are markets overt for things to be sold 
yiere by the trade of the owner, therefore, if plate be sold 
diere in a scriveners shop, the property is not altered, 
otherwise in a gold-smiths shop, if he who passeth in the 
street may see it* iVbto, the reason of this case extends 
to all markets overt in England. 
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Perimflns Case, 41 Eliz* com. banco, fo» 84. 

IT is a good custome of a mannor that all sales of 
lands within that mannor be presented at the court of the 
mannor. Obj. what remedy if the steward will not eixiept 
the presentment ? JResp* what ren^edy if the clerk will not 
inrolle a deed of bargain and sale, and therefore copcai 
emptor ; 2. ObJ* that interest is by the feoffment vested in 
the feoffee, which shall not be devested by the custome. 
Hesp* that livery was ordained to give notice, and a 
custome which addeth more solemnity, and notice is 
good. 



Sir Henry Knivets Case, 38 Eliz. banco regis, fo. 85. 

T£NANT for life, the remainder in fee, leaseth for 
years, the termor is ousted, the disseisor leaseth for 
years, bis lessee sowes the land, tenant for V\k dyes, he 
m the remainder enters, L S. takes the corn,- he in re- 
mainder brings trespass. The right of the corn is not in 
the plaintiff* or defendant, but in the lessee for years of 
lessee for life, but the lessee of the disseisor had right 
against the plaintiff by reason of the possession : and for 
that if he had pleaded that he had entered to take the 
corn« this had been good, but because he pleaded non 
vulp. the plaintiff had judgement for the entry, and was 
barred for the residue. 



Penrins Case, 38 Eliz. banco regis^Jo. 8,6. 

W. P.^ brings a quod ei deforceat, in nature of a writ 
of right in /fa/r«, and after the .mise joined is nonsute, 
judgment final is given, he brings the like writ, and the 
first judgment is pleaded in barre, thp demandant de- 
murres, and adjudged against him, and he brings error ; 1. 
Although by the statute of 12 £• 1. trial of right in 
Wales shall be by common jury, yet judgment final shall 
be given ; 2. Erroneous judgement final in right shall bind 
until it be reversed ; 3. Judgement final shall not be giveq 
upon default of the tenant in a writ, but a petit cape shall 
issue, for peradventure he may save his default. 



CASES OF EXECUTIONS^ 
Bhimfielda Case^ in banco le roy^ 39 Elizm fo. 8T« 

TWO men were bound jointly wd severally in ^n ob« 
ligation, the one was sued^ cpndemned, and takeii in ex- 
ecutiopy and after the other was suedi condemnt^d, ^nd 
taken in execution, and after the first esci^ped, and the 
other brought an audita querela ; and although the plain- 
tiff might have his action against the sheriff upon the 
escape, yet until he be satisfied indeed, the Qth^r cannot 
kave his audita quereloy for if the defendant be su^d by 
pne writ or several nrocea, although the entry be qwd 
unica Jiat execution this is to be understood of one ei^- 
ecution with satisfactiop, for he may have three bodies iq^ 
execution. In communi banco inter Lynacre ^ Rodes Case^ 
HiL 33 EL it was adjudged, that notwithstanding the 
conusor in a statute staple wfis taken and escaped, yet 
bis mods a^d lands upon the same statute may be extend" 
ed for the escape, and the action which the plaiafiff 
might have against the sheriff is not a sausfaction of the 
debt. And if so the conusor be taken and dye in execu- 
tion, the conuaee shall have execution of his goods and 
lands. And it was adjudged, 24 E* int. Joanes Csf Wi^ 
Uamsy that where two men were condemned in a debt, and 
the one taken and dyed in executioui yet the taking of th^ 
Other was lawful, and then it was resolved, per^ tot* cun 
that if a defendant dye in ex^ciition. yet th£ plaintiff may 
have a new execution by elegit ^ or ^erijaeiofi^ &c. 

The execution of the body is an execution^ but Qot a 
satisfaction, as appeareth in 4 ll. *t. 8. and 32 S[. 6« 47. Iq 
HiUary^s Case a4judged, but a gase for the debt, for the 
words of the writ are, capias I. S. ita quod habeas corpus 
ejus coram justic* nostrisy ^c* ad satisfaciendum G. L. de 
debifo & damnis^ i^c, and so his body i9 taken to the 
intent he should satisfie, and when the defendant hajth 
pa^ thp money^ he shall he discharged out of prison. 

22 



170* An Ahridgmmtof - [lib.t* 



Garnons Case, 40 EHzmfo* 88. 

LATTOlf recovered against Wahvyn, in an action of 
debt, and out-lawed the defendant after judgement, and 
sued a cap. utiag. and delivered the same to Gamon the 
sherifF, who did take the party, and before the return of 
the writ« the defendant escaped ; and thus it was resolv* 
edf that if any one at the. common l^w have judgment in 
an action of debt, and after judgment out-law the defend- 
ant, then the plaintiff is at the end of the suit, for any 
processe to be sued in his name, yet if the defendant be 
taken by utktry, at the sute of the king, no laches being in 
the plaintiff, in continuance of his process, he shall be in 
execution for the plaintiff, if he wiU, for reason fequireth 
that if the king shall have benefit by the sute of the party, 
80 the plaintiff shall have benefit by the sute of the king; 
if judgement in error be affirmed within the year, a capias 
or Jieri facias lyeth without any scire facias, although in 
another court* 



Frosts Case, in communi banco, 41 ERz. fo* 89. * 

FROST recovered debt and damages against B. who 
was out-lawed after judgment, and a cap. utlagatum de- 
livered to the sheriff of London, Laborne, a serjeant, ar- 
rested the said B. in Fleet street, ad respondendum, A. 
Laborne kept B. in his house, and then Frost came to 
Laborne with the sheriffs warrant, to arrest B. upon the 
said cap* utlagatum, the which to doe Laborne refused, 
and afterwards the sheriff suffered the said B. to goe at 
large, and upon this matter Frost brought his action 
upon the case against the sheriff, and supposed that the 
sheriff did arrest the said B. by vertue of the said cap. 
uttagatum, and that he suffered him to goe at large, and 
the defendant pleaded non permisit eum ire ad hrgunu 
The jury found all the said special matter, and judgment 
was given for the plaintiff. For, first, it was resolved, that 
when a man is in custody of the sheriff by processe of the 
law, and after another writ is delivered unto him to ap- 
prehend the body of him who is in his custody, imme- 
diately he is in his custody by force of the second writ, by 
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jiidgmeiit of law^ although he make no actual arrest of 
Jiim, for to what purpose should he arrest the pluty that 
is already in his custody? Et Ux non prcccipit intUiiia 
jquia intUilh labor sttUtua ; -and the words of the writ are 
not only capias^ £sPc. but also salvo custodias^ Cs^c. ita quod 
habeas corpus coram^ &fc. and so he ought safely to keep 
him. Vide 7 H. 4. dO. And the defendant ought not to 
be discharged until he had found surety to satrsfie the 
plaintiff by 5 E. 3. cap. 12. 



HoesCasty 42 EUz^fo. 90. in the exchequer. 

EXECUTION of a writ of execution^ as well at the 
sute of a common person as at the kings sute, is good 
without return of the writ, for if a man be arrested upon 
^cap. ad satisfaciendum^ the execution is good although 
•the sheriff do not return the writ« and so in all writs of 
execution, where the sheriff doth only execute the same, 
as cap. ad satisfaciendum^ habere fac. seisinam velposses* 
sionem^ fieri facias liberate If the execution be duly madei, 
it is good, but if cap. in process be not returned, the arrest 
is not lawful, for diere the intent of the writ is, to bring 
the party .to answer the plaintiff, and in case of an elegit^ 
for there the extent is to be made by inquest, and not by 
the sheriff onlyi and the writ ought to be returned, 
otherwise it is of none effect. In this case it was resolved* 
that when one hath a power of revocation, yet if he suf* 
fer any thing to be lawfully executed, as touching that» 
he cannot make any revocation : as if a man make a 
letter of attoumey to another to doe any thing, before 
execution he may revoke it, but after execution lawfully 
done it cannot be revoked ; if one to whom another is 
indebted be outlawed, and he that oweth the mony 
payeth it to the king, and the outlary is after reversed, 
yet the creditor shaU recover his debt against the party, 
if the goods of an out-lawed person be sold by the sheriff 
upon a cap. utlagat^. and after the outlary is reversed by 
error, the defendant shall have restitution of his goods, 
for the sheriff, or escheator, is not compellable to sell the 
goods, but he may keep them to the use of the king, 
agreeing to the book. 20 Eliz. Dyer^ 363. but if a 
sheriff, by vertue of 9l fieri facias^ sell the goods, s^d after 
the judgment be reversed by error, the defendant shall not 



iMire r«ittt«ftioii ^f the ^oods/but At i^tue of them <br 
WMch they were «old. And the i«M>n ie, the ihteriff te 
co^pdlltme to levie the deht of the goods of the defeii<i- 
am, and theref(H*e gHett reason that the sde should stMid. 

^emaytie9 Gaae^ 2 ya(s Jb^ 91. bemco regia. 

THAT the house of every man is to him «8 his oasdfe 
and fortress, as well for his defence against injuries and 
violence, as for his repose ; that if a man kill another in 
his defence or p^^diislortuiie, w44iout any intent, yet it 
is felony, and he should lose his goods and chattells, for the 
great regard that the law hath to the life of a man. But 
If theeves come to tfie house of a man to rob er nmrther., 
4md the owner or his servants kill any of the theeves, ia 
defence of him or his honse, this is not felony, neither 
ishdl be lose any thing; ^my man may assemble his tteigk> 
hovars vr friends to guard his house against violoice, bat 
-he may nOt assemble them to goe wkh him to die market, 
or abroad, to sitfe-guard him -against viotence, and the rea- 
son of all this is, domua macmq^ tU tut issimum rtjMgium. 
It is resolved, that w4ien any house is recovered by any 
real action, or by efectione 4rm^ the sheriff may break 
the house, and deMver seism or possession* It was also 
resolved, that in nil cases where «he king is party, the 
lAieriff may break the house (if die 'doores be shut) and 
make execution of his writ, but before he break the 
house he ought to signife the cause of his comming, 
and make requcfst to have the doores opened. WeH. 
1. cap. 17, which act is but an aftrmance of the )com- 
mon law, but if the officer break the house when he 
might have the doores opened, he is a trespasser. 41 
A»a. fU &5. For felony, er suspition of felony, the officer 
Bk9y break open the door; in sdl cases where the door is 
open, the sheriff may enter and make execution of hie 
writ either for body or goods, at the ante of a eubject, or 
the lord may distrain for his rent. But it was resolved^ 
that the sheriff, at the sute of a consmon person, (upon re* 
quest made to open the doors and denyai thereof,) ought 
not to break open the door, or the house, to execute any 
process at the sute of any subject, or to execute a fieri/a^ 
eiaSf beinga writ of execution, but he is a trespassor, yet if 
he doe execution in the house, it is good in the law, being 
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done ; it was also resolved, that the house of a man is not 
a castle or defence for any other person but for the owner, 
his famSy and goods, and n€|^ to protect another that 
flyeth into the same, or the goods of another, for then the 
aberiiT^ upon request and denyal, may break the bouse ; 
amd do^e execution. And this is proved by the statute 
of fVest. 1. ca. 17« whereby it is dedared, that the sheriff 
may biieak die house or die castle to mak^e replevin, when 
the goods of another diat he hath destrained, are convey- 
ed away to prevent the owner, bat in this case ihe sheriff 
must demand the goods first* 



Barwicks Case, ^9 ERz* in exchequer ^ fo. 94. 

THE queen, MJieyuiii^ 0x010^6, demised the mamor 
€)SSuttan to Bumfrey Berwick^ ienenA sibi a die confec* 
thms. It was resolved, that the same 2S day of July is 
^xdtided, «nd the demise began the S9 of July. It was 
riso 4iesotved, that an estate of freehold cannot commence 
infuiuro^ hiox ought to take effect presendy in possession. 
Inversion or remai»der. A lease for years may com- 
mence in fiitore, but not a lease for life, and the reason is, 
(or diat a lease for years may be made without livery and 
fletsin, but an estate of freehold may not be made without 
livery, either in deed or in law, and therefore when a man 
maketh a lease for life, to commence at a day to come, he 
cannot make a present livery to a future estate; and 
therefitire in diis case nodiing passeth, and it b all one 
whether it commenceth at a day to come, or years to come, 
for the distance of the dmes doth nut make alteration in 
this case, but in the case of two jo3mt lessees, the tivery 
made to one is good in the name of both, for they have 
interest in the land, before their entry, and livery to one 
in the name of both maketh an actual possession in both, 
which is sufficient to support the remainder to a tUrd per- 
son in fee. Vide Claytons Case, in the fifth book, a ly- 
cense to occupy land for one yeare, is a lease for one 
year. 5 Hm T. 1. in consideration of a former demise to 
be surrendered, which was false and void, is a void con* 
sideration as to the queen. 
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• Goodalls Casej 40 £/fz. banco regis^ fo* 96. 

CONDITIONS for payment of money touching in- 
heritanccv ought to be truly performed, and not covenoos, 
if they concern a third person. The law doth not. find an 
assignee in law where there ,is an assignee in fact. Ex* 
pressumfacit cesser e taciturn; affirmed in the exchequer 
chamber upon error there brought* 



Countcsse of Northumberlands CasCy 40 Eliz* commuru 

banco^fo. 98. 

FTTTON^ and the Countesse of Northumberland his 
wife. Sir Thomas Ckil^ knight, and Dorothie his wife, 
Wiiliam Cornewalleys^ and Lucy his wife, and the lady 
Daversy daughters and heirs of the Lord Latimer 9 brought 
a (jjuare impedii) against Hally who pleaded a release of 
William Cornewalleys^ pendente breve^ and it was adjudged 
that this should but goe in barre only against William 
Cornewalleys and his wife, and the writ should stand for 
others, and all shall vest in the others, because intire, and 
in the realty, presentment of the lessor and lesse is not 
double, for the lessor's only traversable* 



Buries Case^ 40 EUz* in communi bancOj Jb* 99* 

BETWEEN Whebster and Burie in ejectione firmtt^ a 
special verdict was given upon divorce between aurie and 
his wife, causa frigiditatis, and that his wife for three 
year, after the marriage, remansit virgo intacta propter per^ 
peiuam impotentiam generationis inviro^i^ quod virfuii in* 
eptus adgenerandum ; and in this special verdict all the ex- 
aminations of the witnesses, upon which the judge in the 
spiritual court was moved to give his sentence, by which 
the perpetual disability of J^ury adgenerandum was msmi- 
fest, were read; and by which it was pretended that the 
issue which he had by a second wife was illegitimate, and 
this was the doubt of the jury, and it was adjudged, that 
the issue of the second wife was lawful, for it is clear that 
by the divorce (causa frigiditatis) the marriage is dis- 
3 
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« 

solved a vinculo matrimonii^ and by consequence^ either 
of them might mary after, then admitting that the second 
manage was avoydable, yet it remayned a mariage until 
it was dissolved, and'by consequence, the issue that is 
bom during the coverture (if no divorce be in the life of 
the parties) is lawfull, et homo potest esse habiHs &f inhabi*^ 
Ksdiversis temporibusj and judgement affirmed in error. 

Flowers Case^ 41 £liz» banco regis^ fo. 99. 

AN indictment of perjury upon 5 Eh for giving false 
evidence to the great inquest is nqt within the statute, 
for it must be in matter depending in sute by bill, writ, 
action, or information, vide le stajtute. Plw peccat author 



juam actor* 



jRooies Case^ 40 Eliz^fo. 100. 



THAT the commissioners in the commission of sewers 
ought to tax all which are in damage, or in danger of da- 
mage, for non-repair of the bancks, and not only him 
which hath the land next adjoyning to the river. The 
commission is grounded upon the statute 6 Jff. 6. cap. 5» 
for if the law were otherwise, great inconvenience might 
follow, for it might be that the rage and force of the wa- 
ter might be such, that the value of the land a^oining 
would not serve to amend the bancks, and thereK>re the 
statute would have all in peril, and which take commodity 
by the making of the bancks to be contributory, for qui 
sentit commodum sentire debet &f onua^ &P ipsa leges cupi' 
unt utjure regantur. 

And notwithstanding by the words of the commission, 
authority is given to the commissioners to doe according 
to their discretions ; yet their proceedings ought to be 
limitted and bounded with the rule of the law and reason. 
For discretion is a knowledge, or understanding to dis- 
cern between right and falshood, truth and wrong, sha- 
dows and substances, equity and colourable glosses and 
pretences, and not to doe according to their wills and 
private affection ; for a learned man saith, talis discretio 
discretionem confundit. 
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Fmruddoci0 C^^e^ 40 JEHz.fo. iOU 

IN a fU9d fiermiiiat between Claries assigiiee of TA^^ 
jilcw Chichiey^ plainiiff, Mid Ed. Penruddock and Moytf his. 
wife defendants, assignee of one John C<9ci, for that Cock 
20. 8 bris^ 10 Maritt^ erected upon his freehold a house 
in St. yohns street so neer the curtelage of an house of 
Thomas Chickky, that d^mus iUa supfr pendet^ AngUce^ 
doth overhang magnam partem videlicet Z. pedes curtilagii 
the plaintiff, sic i/uod aqws phiviales de eadem domo^ dece^ 
denies solum ejtisdem curtHagiv conteruntj &f magnoper^ 
ac indies magis magisq ; consumuni ^ devastant^ ac ea ra* 
iione curtUag* pTad% guolibet pluviole tempore humeci(H\ 
& inundat* existit^ quod prcedictus Henricus Clarke inAa- 
titans in eodem messtiagio nullum proficuum seu easiamen" 
turn de eodem curtilagio percipere possit^ ac nocumentum 
liberi tenuentt prted*^ Elfc. And it was resolved, that the 
distilling of the waters in the time of the feoffee or 
assignee is a new wrong ; and this writ lyeth after re- 
quest of amendment, but not before, but it. lyeth against 
him that did the wrong without request, and the action 
^ood, &c. 



Windsors Case^ 41 MHz. fa. 103. 

IN a quare impedit by Windsor against the Archbishop 
of Canterbury for the church of Buscoti in the county of 
Bark: it^was adjudged, that if two have title to present 
by turn, and the one present, who is admitted, instituted, 
and inducted, and afterwards is deprived for crime, here- 
sie, &e« yet that patron should not present again, but that 
shall serve for his turn. So likewise if he present a meer 
Jjaicus^ which was admitted, instituted, and inducted, al- 
though it be declared by sentence that he was incapable, 
and therefore void ok initio^ yet because the church was 
full untill the sentence declaratory be pronounced, yet that 
shall serve for his turn. But when the admission and in- 
stitution are merely void, then that ahall not serve for one 
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turn, as if a presentee be once admitted, instituted, and 
inducted, but hath not subscribed to the articles, &c« ac- 
cording to the statute of 13 Eliz. by which in this case 
the admission, institution, and induction are void. 23 EL 
Dier, fPm vlf. ace. 



HungatU Castj 43 MHz* com. toHCO^ fo^ 103. 

HUNG ATT brought an action of debt upon an obli* 
gation against Jfese and Smithy the conditio^ was to per* 
form an award between the plaintiff on itit one part^; and 
the defendants on tfie other ; ita q^tod ariitriuM 'pr«d\. 
fat & deliberetur utrique pariium prted. before such a dajr^ 
the arbitrament before the day was delivered t6 the plain* 
tiff and to Mtne^ but not to Smith, judgitent was givett 
iigainst the plaintiff. It Was resolved, ^atif two be of 
one party, and two of another, and the words are tto juod 
deliber* utriq ; partium, that the delivery of the arbitra- 
ment to one of the one part, and anotlier of the other 
party is not suflEcient ; for the party is to be intended of 
the whole party, for one is as well within the penalty and 
danger of ttie obligation as the ottier ; and uieff$ is taken 
sometimes discretive^ sometimes collective, secundum sub^ 
jeciam maferiam ; but here it is taken coUeetipe. 



' Bakers Case^ 42 Ekz^fo. 19^. • 

r ' 

IF a plaintiff in evidence shew any matter' itt wtittng* 
or record, or any sentence in the ecclesiastical court, 
thereupon law doth arise, and the defendant offer to de- 
murre in law upon the same, the plaintiff cannot^ refuse 
to joyn, or wave his evidence, and so on the other party^ 
and the reason is, for that matter in law shall not be put 
in the mouth of kymen, but the king in this case is at 
liberty. 

63 
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Baubtons Ckuiey 40 Eliz. in eonunmu banco^ fa. 105. 

IT was adjudged that if a man make cony-boirtowes ia 
his own land, and the conies encrease to so great a num- 
ber that they destroy his neighbours ground adjojuing, 
the neigbbourft may not have an action of the case ; for 
presently when the conies come into his neighbors ground 
he may kill them* because they. are y«rrir nature. And in 
this case* it was resolved, that none may. newly erect a 
doverbouse, but the lord of a mannor, and if any do, he 
may be punished in the leet ; but no action of the case 
lyeth for any particular man» for the infinitenesse of ac* 
tions that might be brought. And of this opinion, touch- 
ing the new erecting of a dove cote, was Sir ^p^^ Man^ 
wood J Chief Baron, and the baroQs^of the exchequer in the 
exchequer chamber* 



• < » 

. Akiem GasCf 43. MHz. com* baneo^ fo. 105* 

• 

ANTIJ^NT demiae ia a good plea in vkefectionefirmm^ 
although it is not in trespas, because by intendment the 
freehold may come in debate, and the interest of the land 
is bound ; antient detnesn is extendable upon a statute by 
ekgit^ but in an assise by tenant by elegit antient demesn 
is a good plea. 32 Am9% //• 45» 



Sir Hemy, CoiMabk^ Ckise^ 43 EUz^ in banco k roffj 

Jo. 106. 

m 

. NOTHING shall be said wreccum maris but such 
goods only which are cast or left upon the land by the 
sea I flotsam maris is when a ship is drowned, or other- 
wise perish, and the goods flote upon the sea ; Jetsam maris 
is when a ship is in peril of drowning, as for disburthening 
thereof, the goods are cast into the sea, and after notwith- 
standing the ship perish. Lagan velpotius ligan is when 
the goods so cast out of the ship, and the ship perish, and 
such goods are so ponderous that they sinke to the hot- 
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tome, and the mariners, to the intent to find t1lem« bind 
tkereunto a boy or a corke, or other such thing to find 
them again ; et dlcitur Kgan a ligandoy and none of these 
words which are C2XieAJlift8amy jetsam or ligan^ are called 
wreck so long as they remain in or upon the sea; but 
if any of them be cast upon the land by the sea, then it 
is said to be wretk, and by the statute 15 ^. 2. ca» 3. the 
lord admiral shall not have conusance or jurisdiction of 
wreck of sea ; but of the other three he hath ; for wreck 
is when the goods are cast upon the land, and so withtn 
some county whereof the common law may take cdnu- 
sance; but the other three are upon the sea, magis prth 
prie did poterit wreccum^ si navis frangatur & ex fua 
nuUus vixnts evasii^ Es^ maxime si dominua terum submersus 
fueriif f^ quicquidinde ad terrain venerit eritdonum regis; 
wreck may by prescription belong to the lord of a mannor. 
It was resolved also, that the soyl upon which the sea 
doth flow and reflow, sciL between the high water mark 
and the low water mark, may be parcel of the mannor of 
a subject. 16 EL Dier. And it was resolved that when 
the sea doth flow, ad pienitudinem marist the high admiral 
shall have jurisdiction of every thing done upon the water 
between the high water mark and the low water mark, as 
felony. Sec. No proof is allowable by the law but the 
verdict of twelve men ; part of the goods were wreck, and. 
part not, and damage assessed intirely, erjfo, judgment 
given for the defendant. The king shall have fotsam 
upon the sea, because within the ligeance of the king. 



t Foxkys Case^ 43 Etiz. banco regis j fs* 109. 

IT was resolved, if a felon steal any goods, and leave 
them in a mannor or town, or in his house, or in the 
house of another, or hide them in the earth, or any other 
secret place, and afterward fly, these goods are not for- 
feited, nor waife goods in the law, for waife is where a 
felon in pursute waveth orleaveth the goods, or for fear to 
be taken, thinking that pursute was or is made, having the 
goods with him in his possession, flyeth away and leaveth 
the goods. In these cases the goods shall be said waved in 
law ; but if he had not the goods with him when he did 
fly, being pursued, or for fear of befng apprehended, the 
goods are not waved, nor forfeited, but the owner may 
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tak« them* again when be will, wi^ut any fresh sutcw 
But if the felon in his flying wave th^m, the goods ate 
forfeited by the common law^ if the felon upon fresh sute 
be not attaint at the sute of the owner of the goods. And 
the reason that wave is given to the kiogi is for default 
pf the owner, that he doth not make fresh sute after fof 
to apprehend the felon* Wherefore the law doth impose 
the penalty on the owner. 

. Bonafugiih^rum are the proper goods of him that flyetk 
away for felony ; but it is to be observed, that if a man 
fly for felony, his goods are not forfeited untill they be 
found by indictment, or otherwise lawfully found of record 
upon his acquital, that he fled for the felony, they cannoc 
be claimed by prescription, because the things forfeited 
by matter of record cannot be claimed by prescription, 
. But wsdfe, stray, treasure trove, wreck of the sea, &c* 
which things may be gained by usage without matter of 
record, there a man may prescribe to have bona Esf caiaOa 
ftlonum : in some cases bona &P caiaila felonum shall be 
forfeited by conviction, and sometimes without conviction^ 
but alwates when any forfeiture b of any goods of felons^' 
it ought to appear of record, and that is the cause that 
such goods cannot be claimed by prescription. 

Deodanda are goods which cause the death of a nuui 
by misadventure, and are not forfeited untill they be 
found of record, & therefore cannot be claimed by pre^ 
scription, & the jury that presents or finds the death, ought 
to find and apprise the deodandum also, omnia quee moveni 
ad mortem sunt deodanda^ bona is? catalla in exigendo post" 
torum^ are when any be appealed or .indicted of felony, 
and wi^draw or absent himself, for so long time as an 
exigent b awarded against him for his absentings, (which is 
a flyil^g away in law,) he shall forfeit all his goods ifnd 
chattells which he had at the time of the exigent, and 
after be found not guilty, 22 Lib. Ass. Look the statute 
^IH. H.ca. 11. concerning goods waved, and for resti- 
tution, &c« 
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Malbries Caae^ 43 Eliz.fo, lisl 

RENDRING rent to one and his heirs, and to one 
or his heirS) are mil one ; but a feoilinent tenendum to one 
or his heirs, is but during the life of the feoffee ; nemo 
potest f^9 juris in alium transferre quam ipse habet: this 
case consisteth much upon attumements. Vide le ease. 



Wades Casey 43 Eliz. in communi bancOy fo. 114, 

A MAN was bound to pay 250 //. legal, monet. Anglia:, 
on a day certain, the last time of the day that so much 
mony oati be numbered is the best time, so that it be be- 
fore the setting of the sun, and the most convenient time 
by law that bodi parties may meet : five shillings in Spa- 
nish money, and two pistolets in gold were tendered, ft 
was resolved) that the Spanish silver was lawful money of 
England by proclamation in tempore Philippi &f Marice^ 
and so French crowns ; for the king by his prerogative 
and proclamation may make any forein coyn lawful money 
of England^ That if a man tender more than he is bound 
to pay, it is good^ omne majus continet in se minus^ that the 
tendring of 250 ti. in bags without shewing or numbering 
the same, is good tender, if the truth be that there was so 
much* Fide Winters Case^ if there be any countei'feit mo- 
ney in the same, yet if the party then accept the same, he 
cannot Compel the party to change it» or if it be rent, or 
for non payment a reentree, yet the once acceptance is 
good, and the lessor may not reenter. 

Foliambes Case^ 43 ERz.fo. 116. 

IN a writ of estrepement^ the sheriflFmay resist them that 
will make waste, or cut down trees, and if he cannot other- 
wise, he may imprison them, and may make warrants to 
Mbers, and he may take posse comitatus for his aid. A writ 
e%{ ^strepement lyeth in an action of waste, as well before 
judgement as af ^er. 
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OlaruU Case^ 44 Elba, banco rtgis^ fo* 116. 

A FEME copy-holder durante viduitate^ sowes the 
land and taketh husband^ the lord shall have the corn, 
for although her estate was incertain, yet it wad det^- 
mined by her own act; so if lessee at willaowe the land, 
and determine the will, but if baron and feme are lessees 
during the coverture, and the baron sowe the land, 
and they are ^ after divorsed, causa pracontractus^ the 
baron shall have the emblements, because this is the act 
of the court. 



PynneU Casc^ 44 Eliz.fo. llf. com. banco. 

PTNNEL brought an action of debt upon an obliga-i 
tion against Cole^ of 16^ for payment of 6/. 109. on the 
11 of Nov. 1600. The defendant pleaded, that at the 
instance of the plaintiff before the said day he paid him 
SL lOs. and it was resolved by all the court, that the pay- 
ment of a lesser summe in satisfaction of a great sumttie, 
cannot be satisfaction for all^ so that by no possibility a 
meaner summe may satisfie the plaintiff of a greater; but 
the gift of an horse, cow, robe, &c. in satisfaction is 
good. 

But in this case it was resolved, that the payment of 
a parcell, and acceptance thereof before \he day, in satis- 
faction of all, is a good satisfaction, in respect of the 
circumstance of time ; for peradventure, parcel of that be- 
fore the day may be more beneficiid unto him than the 
whole sum of money at the day, and the value of satisfac- 
tion is not material, for if I be bound to pay you lOA at 
Westminster^ met you request me to pay 5/. at Tori^ and 
you will accept the same in full satisfaction of the 10/. 
this is a good satisfaction in respect of the place, but in 
this case the plaintiff had judgement for the insufficient 
pleading, for he did not plead that he had payd sL tOs» 
in full satisfaction, (as by law he ought,) but pleaded the 
payment of part generally, and the plaintiff accepted the 
same in full satisfaction, and alwayes the manner of the 
tender, and of the payment, shall be directed by him that 
maketh the tender and payment, and not by him that ac-^ 
cepteth it. 

3 
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EJriches Casg^ 1 Jac. com. bancOy fa. 118* 

A RENT CHARGE is granted to B. lor die life of C. 
the grantor leaseth for life to D. the remainder in fee to 
E. C. and D. dyes, B. distrains £• for all arreajres^ thia 
is good by the sutnte of 32 !£• 8. cap. 37 • 



Whelpdales Casc^ 2 Jot. com. banco^ fo. 119. 

IN debt brpught against one joint obligor the de- 
fendant pleads non ewtfactumy adjudged for the plaintiff. 

!• Resolved, he may plead in abatement of the writ, 
but not non est factum^ for every one is obliged in the 
intirety, therefore if debt be brought against both, and 
one is out<»lawed, the other who appears shall be charged 
with all. 

2. If a debt be avoidid>le by plea^ he shall not plead 
non est factum. 

3. If a deed be made void, by statute, be shall not 
plead non est factum^ but shall avoid it by plea ; but if 
a deed by matter ex post facto become not his deed, he 
plead non est factum^ as if one deliver a deed to deliver 
over to I. S. who refuseth, &c 



Longs Case^ 2 Jac. banco regis^ fo. 120. 

EXCEPTION to the inditement of murder, the in- 
ditement was taken infra Jibertatem vUle de C and C. 
where the tone is done, is not said to be within the lib<erty. 
Response, that to inditements certainty to a certain intent 
in general sufficeth, and not to every particular intent, for 
that is ninua subtiHtaSj and it shall be intended that the 
viik of C. is within the liberty of C. the indictment is, 
juod dedit vutnus, super anteriorem partem corporis supter 
mamiUam^ where it should be mammUlam. Resolved, that 
false Latine shall not quash an indictment if the word be 
sensible, and these two words are good Latine, also this, 
is superfluous, for svper anteriorem partem corporis is 
sufficient, and shall be intended the trunk betwixt the 
neck and thighs ; 3. Vutnusy where it should be plaga^ 
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over-ruled because aynonima ; 4» Le depthe is not shewed, 
it was said that it did penetrate all his body, whereby it 
appeareth that it was mortal ; f • It ia said that the wound 
did penetrate his body, and not the bullet, this is signi- 
ficant enough; 6. Percusstt wanteth, and for this 
cause the indictment was quashed, for in aU cases of 
death this ought to be,, except in case of poysoning, and 
for this last error the outlary was reversed, and H* D. 
was discharged. 



Saffin$ Case^Z Jacfo. 124. com. banco* 

A MAN maketh a lease for years to commence after 
the end or determinatjion of a former lease in esscm The 
first lease endeth, the second lessee doth not enter, but he 
ita reversion entreth, and maketh a feoflfment, and levyeth 
a fine with proclamations, and five years passe without 
entry or claim of the second lessee. If this fine be a 
harre was the queatipn, and it was reacdved to be a barre, 
for the statute of 4 H* 7. c* 24. speaks of interest, and a 
lease for years is an interest within the statute, so of 
tenant by elegit^ &c« 



De Libellis Famosis, 3 jfac* fo. 125^ 

A LIBEL may be made as well against a private man 
as against a magistrate, mm refert^ whether the libel be 
true, or whether the party be of good fame, or ill fame, 
for it incited! all the same family, kindred, or society to 
revenge, and so tendeth by consequence to the effusion of 
blood* It was resolved in the stare*chamber, 44 EUz» 
Ballywoods Case^ t^iat if any find a libel, and would pre* 
serve himself out of danger, if it be against a private man» 
the finder may either bum it, or presently deliver it to a 
xpagistrate, but if it concern a magistrate or public person, 
then he ought to give it to a magistrate. A libel may be 
as well by words, verbis out eaniiknis^ as writings, and 
by pictures or ignominious signes, as gallows. Sec* The 
punishment is by indictment, as in the star-chamber. 
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Polmers Case, 8 ^ac. 127. hancd regis. 

THE gardian in chivalry shall have the singlevalue of 
the manage of the heir without tender, otherwise the heir 
may defeat the lord by manage, or goe beyond the sea, 
and so prevent the lord of any tender, if it were requisite. 



OF THE KINGS ECCLESIASTICAL LAW. 
Caudreyes Caae^ 33 Etiz. in trespasser /b» !• 

THE jury found the statute of 1 Eliz. cap* U and cap*. 
2. and that the plaintiff was deprived, for preaching against 
the book of common prayer, by the bishop of London^ 
una cum assensu^ &c. 

Resolv* 1. The deprivation was good for the first oSencey 
because the act of 1 Eliz, for uniformity of compion. 
prayer, doth not abrogate 1 Elh^ for efclesiastical juris- 
diction, without negative words, and by an express proviso 
the jurisdiction of the bishop is saved* 

Res(dv. 2. That sentence given by the bishop by assent 
of his collegues, ought to be allowed by our law* 

Resolv. 3« That comissioners shall be intended sub- 
jects born, &c. stabimur prassumptionip &c. Also it is found 
that the king authorized them, secundum fortmm statutu 

Resolv* 4. The act of 1 £/fZ. for ecclesiastical juris- 
diction was only dedaritory, for the king being an abso- 
lute monarch, and head of the body politick, had plenai^ 
power to minister justice to his subjects in causes ecclesi- 
astical and temporal. See circumspecte agatisy 13 JS. 1. 
and articuU cleri* 9 £• 2. reges iacro oleo uncUsunt spiru 
tuoRs jurisdtctionts capaces. See there diverse judge- 
ments, laws, and acts of parliament, cited to prove the 
kings supremacy in causes ecclesiasticak 

24 



TH£ SIXTH BOOK. 



WHERE SERVICES IKTIRE SHALL BE 

APPORTIONED. 



' Bruertmu CatCt 36 £Bsu in the court ofwardtt Jo. 1. 

I 

LORD and tenant of tihe three acres, by homage, fealty, 
a haiik and sute of court, the tenant makes a feoffement 
of one acre, t}ie feoffee by the common law shaU hold by 
all intire services, annual and casual, and the statute of 
quia emptores terrarum doth not extend to intire services, 
out by the statute of Mdrlehr. c. 9. the feoffees' shall make 
but one sute, and he who doth it shall have contribution 
against the others, if they are severally infeoffed ; other- 
, wise if jointly. 

3. Intire services shall be muldplyed by the act of the 
tenant, and extinct by the act of the lord, as if he pur- 
chase part. 

3. oy act of the lord, intire service for his private bene- 
fit is extinct, otherwise if it be for the publick good, for 
works of charity, devotion, or administration of justice. 

4. If part comes to the lord by act in law, yet the intire 
service remaines, except in case where contribution is to 
ibe made, for the land shall not contribute. 

. 5« If part comes to the lord by act in law, and of him- 
self, as by recovery in a cessavii^ all the intire services are 
gon^. 
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WHEUE THE PAROL SHALL DEMUBRE FOR THE 
If ONAOE OF THE DEMANDANT* AND WHERE 
THE TENANT SHALL HAVE HIS AOK 

MarkaU case^ 35 Elhu conu bonco^fo*, 3* 

IN aformedon in the remainder by an infant of a re- 
mainder limitted to his father and his heirs^ the tenant 
cannot pray that the parol may demur, but in a formedon 
in the reverter he may : in actions auncestrel, the tenant 
may pray that the parol may demur, because a right only 
descends lo the infant, and the laii^ will not suffer him t^ 
sue, for fear that he may fese for want, of understandings 
but in possessory action he cannot, because then every 
one will put infants o\A oi possession, and it .would bo 
mischievous if they should not regain their possession un* 
tiU full age. So it ia in ail writs where the cause of actions 
happens in the time of the infants And as td actions aun- 
cestrel, th^y are of two sorts* Droiturel and possessory, 
the first is where a right only descends from Uie aunces- 
tori and the infant ou^t to lay the explees in the aonces-* 
tor, and thef e the tenant (without plea pleaded) may pray 
that the parol may demur, but if the auncestor were never 
in possession, (as in this case he was not,) and the infant 
himself is the first in whom it vests, there (without plea 
pleaded) he shall not pray that the parol may demurre ; 
but if a right discend from an auncestor who was in pos- 
session, although the action doth not discend, the tenant 
may pray that the parol may demurre, as \inon compos men^ 
tis alien and dye : in actions auncestrel possessory, the 
parol shall not demurre without plea ; but if at the com- 
mon law the tenant had pleaded a feoffment of the aunces* 
ter, then he may pray, &c« by the statute of GloceHer^ cap. 
2. aideth that in the writs of cosinage, besaiel, and aiel, 
but this extends not to other actions in a formedon in the 
descender ; where an infant recovers but a limited estate 
the parol shall not demur without plea ; in an assize, or 
assize of mordauncester^ the parol shall not demurr be- 
cause the jury is to appear the first day, and fry all things. 

The statute of Weatm. i* cap. 46. age is taken away in 
entry upon disseisin, where fresh sute is made, but an 
infant shall have his age in all real actions, where he is in 
by discent, and the action is not founded upon his own 
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wrong, except in nuper obiit and partUionefacienda, where 
both are in possession or attaint, for the mischief of the 
death of the petty juiy. The statute of Wettnu cap. 4a 
oust^th the age of the vouchee in cw, in vita, and ««• 
euf. m vtta, although that the tenant will answer, if the 

Sir yohn Mthftu Case, AaEliz,in tcacear, fo, 6. 

KING Edward the third. Lord Abbot of Weatmiiut^ 
mesne and C. tenant. C. is attainted of t^Z"X^Z 
grants to Sir %. Mo. tenendum de nobis &? aJiis capital^ 
^J<>»"nufeodt dUus per servitia, &c. the mesnity is 
levived. 0*,. 1. ThatthetenureshaUbe^«...rrrtiaLfc 
deMa, at which' Ume no service was due to the mesne s 
S. An expresse tenure of the king is Umitted, and it can- 
not be immediately holden but of one. To the first it wa> 
answered, that there are sufficient words to renew the 
mesnjdty, because the intention of the king appears to be 
so, and It IS reasonable that the mesne who offended not 
should not suffer losse ; 2. It shall be holden Smmr 
diately of the abbot, and mediately of Se king! 

Wheelers Case, 41 £/fe. in seaccar. fo. 7. 

- Z?? ^i.°* ?"°*' '*"'* tenendum by a rose, pro omnibus 

by fealty and a rose, and {pro omnibus) is to be intended 
of other services which the'law doth not imply! 
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RESOLUTIONS AND DIVERSITIES WHEN A BARRE 
IN ONE ACTION SHALL BE A BARRE IN ANO- 
TtiER. 
I 

Ferrers Case^ 41 EUz. com* bancoj fo. f» 

IF one be barred by plea to the writ, he may have the 
same writ again ; if by plea to the action of the writ, he 
may have his right action : if the plea be to the action, and 
he be barred by judgement upon demurrer, confession or 
verdict, in personal action it is a barre for ever, and in 
real action he is put to a writ of higher nature, as barre in 
assise barreth one in entry in nature of an assise, but he 
may have*an assize of mortdauncester, &c« But barre is 
not perpetual if those who are barred have not the 
meer right, therefore the heir in tail who is barred shall 
have the same action, so of the successor of a parson, if 
he doth not pray in aid of the patron and ordinary; he 
who lost by detault before the statute of Westminatery 2« 
cap. 4* was put to a writ of right, and if he could not have 
this Yrrit, he was without remedy ; in case where a writ 
of entry in the post lyeth now, no remedy was before the 
statute of Marlebridge, cap. 29. but a writ of right. See 
there divers inconveniences which insue upon the breach 
or alteration of the antient and fundamental rules of the 
common law : interest reipubUas ut sit Jims Htium* 



WHERE A WRIT SHALL BE BROUGHT BY 
JOURNEYS ACCOUNTS. 

Spencers Case^ 45 Eliz. com. banco^ fo. 10. 

IF a formedon abate for undue summons, the demahd- 
ant may have another by journeys accompts. 

1. Re9ol If a writ abate by default of the demandant 
himself, he shall not have another writ by journeys ac- 
compts, otherwise it is if by default of the clerk or sheriff, 
as in this case : if a writ abate for non-tenure of all, he 
shall not have, &c. But if a praecipe abate for non-tenure of 
parcel, he shall have another| so if it abate for joyntenancy 
of part of the demandant he shall not have a new writ be- 
cause he had notice, otherwise it is of the part of the tenant : 
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and this writ shall be alwayes betwixt the parties to the 
first writ, and of the same quantity of acres. A judicial 
writ shall nevet be sued by journeys accompts, because it 
shall never abate for form ; S« The second writ is quasi 
a continuance of the first writ, therefore all pleas which 
relate to the purchase of the writ shall be pleaded frpm 
the purchase of the first writ, atid costs of the first writ 
shall be recovered. 32 £• 3. Journeys Accompts» 16. 15 
dayes were allowed. 



yentteftuma Caaty 25 Elh* contermng judges of cot&ts^ 

All. 

IN the hundred courts the sutors are judges, in the 
court ofpypowders the steward is judge; in aleetthe 
steward is judge : in a court bslron the sutors which are 
by the common law are judges, rex sectatoribus curue^ &fc. 
vobis mandamus^ &fc. ad judicium reddendum^ CsPc. pro-* 
eedatia: but in redisseisin the sheriff is judge by the 
statute of Merton^ cap. 3. and in the tourne. 



Mortices Case^ 27 Eliz. com. btmco^ fa. 13. 

IT was adjudged, that after the act of 29 H* ca. 1. 
filthoogh jointenants be compellable to make partition by 
writ, as well as copartners, yet they may riot make par- 
tition by words, as copartners may do by the common 
law. If two jointenants make partition by writ, the war- 
ranty remaineth, otherwise it is if it be by deed by 



Case of Pardon^ 29 Eliz* fo* 13. 

BUR TON^ parson of Isbock in Leic. was deprived armo^ 
12 EL for committing adultery, and after by the general 
pardon, 2 Apri. 13 EL the offence of adultery {int. alia) 
was pardoned, before the 14 of February then last past. 
And it was said that before the pardon, that crimen adul- 
ierii prad. transivit in rem judicatam^ and therefore the 
sentence should remain in force j and therefore until the 
8 
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sentence were reversed the deprivation was in force. But 
it was resolved, that Burton by vertue of the said pardon 
is becomef parson^ again, without any sentence dechiring 
the said deprivation to be voyd : for by the pardon the 
adultery which was the cause of the sentence is discharg- 
ed, and by consequence, all that which did stand or 
depend upon the same foundation is also discharged. Vide 
20 EL Dyer. 

A. was bound in a statute of 20/i. to B. B. sued exe* 
cution, and the lands of A. were delivered in execution, 
and after B. maketh defeasance to A. by indenture, that 
if A. doe pay to B. 8 li* at a certain day, that then the 
statute to be voyd ; and it was adjudged that although the 
statute was executed, yet the defeasance of the statutes 
was sufficient in law to defeat as well the statute as the 
execution thereof; for the statute is the foundation of all, 
and if that be defeated, aU that is buHded on the sattie 
shall be defeated also. SO Ass. pL 7. Burglary was ex- 
cepted out of the general pardon of 86 Eliz. by that Ae 
attainder of burglary is excepted, for Ae offence remaines 
after judgment, and is the foundation of it. 



Arundels Caae^ 36 Eliz» banco regisj fo. 14. 

AN inditement of murther in King street in W. and 
the visne from W. and it was vitiousy for it ought to be 
from the most certain place, that is, the parish, for W« 
being a city, it shall be intended that it is greater then the 
parish, and therefore a new venire facias was awarded. 



Treports Case, 36 EHz. banco regis, fo» 15* 

A. tenant for life, remainder in fee to B« both by deed 
indented, joyn in a lease to Treport; the question was, 
whether the same shall be adjudged in law the lease 
of both of them or not ; and it was resolved^ that it 
was the lease of A. during his life, and the confirmation 
of B. and after the death of A. it was the lease of B. and 
the confirmation of A. and because, the plaintiff had de- 
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dared of a jo3nit demise of A. and B* it was adjudged 
against the plaintiff in an ejecUene Jirmm. If tenant for 
life and he in remainder joyn in a lease, rendring renty 
tenant for life shall have the rent during his life. 

I 
Edena Cascj 37 £iiz* banco regia^ fo. 16. 



\*^ 



RIENS PASS A by letters patents shall be tryed where 
the land is, not where the patent beares date, for the patent 
is not traversed i but the effect of the issue is, whether 
the queen had the said land to the grant or not. 

Cohfcra Case^ 37 Eliz» banco regisjfo* 16. 

/ ONE deviseth to his daughter for life, and after to his 
brother, paying 20s. to I. S. the brother had fee for the 
summe to be paid by him^ for otherwise he may pay the 
20». and die without satisfaction ; but if the payment be 
to be made out of the profit of the land, he shall have but 
for life, for there he can be at no prejudice. 



IVyldes Case, 41 £liz. banco regia^ fo. 17* 



\. 



A MAN deviseth lands to the husband and the wife^ 
and to the children of their bodies ; the question was, 
whether they have an estate for life» or an inheritance in 
tail. And it was resolved, that if they had children at 
the time of the demise made, then they had but an estate 
for life ; but if they had no children, then they had an 
estate of inheritance in tail. 



J 
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Sir EdioifJ GUti^ek Cuie, 48 JBSz. Jb. i 8. 

A MAM is sei^^d of ihrtt lktr6i of ItoJ hcdd^d hi 
tapite^ and iri^keth H feofRnetit in fe^ of ti^o of theM, tb 
itie Ude of his Wife for h^t* life i sliid aftet irial^th a feotf- 
tt^emt bj^ d6ed of thb thitd act^e, to the use 6f sUch ptU 
soiist and of duch estate aiid estates as he Should limit and 
appdiht by hii last will in i^ltine ; and aftef-watds by his 
last will in writing, he deVi^ed mt said third acfd to but 
tU fed ; afid if this devise was good (bt all the thi^d atre, 
6f not, or fof tWo parts thereof, 6t Void for idl, Was the 
AUastion ; atid \% was adjudged that the device Was good ; 
for ihe fttttt by his last will llfibiited the estates accol^din^ 
it his power teserVed to hind Upoti the feoffment, th6 es* 
fat^s should take effect by fofCe of the feoffment, and tfie 
HHt is directed by the will; so as' in this cas6 the will 
& ouly direetoiy ; but if he declai'ed his will by Wri- 
ting Without afiy reference to his authority or poWef*, 
as ownef* of the land, and to litnit no use according to his 
jpower. In thift tase the land being holden th cdpiiij th6' 
devise is good for tWo parts, and void for the third part. 
if a man make a feoffment in fee of lands m eapliey to 
the use of his la^t Will, although he devise the land with 
reference to the feoffment, yet the will is vOyd for a third 
part; for a feoffment to the use of his last will, atid to the 
lise of hiui HjjlA his heirs is all one. 
\ In this case When the party had conveyed tWo parts to 
the use of his Wife, by his act executed, he canilot, as owner 
of the la^df device any part of the residue by his WiU, and' 
therefore because he hath not an election, as in the case 
put before, whether to limit according to his power, or 
devise the same as bWher of the land, for ih the case at 
barr as owner of the land, (having conveyed two parta to 
the U^e of his Wife,) he cannot make any devise. The 
device of necessity tfiust inure a Fimitation of the use, 
otherwise the devise should be altogether voyd. 

25 
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JPacimans Case^ 37 Eliz* banco regisy fo. 19. 

WILSON brought an action upon the case upon a 
trover against Packman. The case was thus ; a man dyed 
intestate, and the ordinary committed the administration 
to a stranger, and after the next of kindred of the decedent 
sued out a citation in the court christian, to have it re- 
pealed, and ( pendente lite) the administrator, to defeat the 
plaintiff selleth the goods of the decedent to the defend- 
ant, and after the letters of administration were revoked 
by sentence, and the first sentence annulled & made voyd, 
and the administration granted to the plaintiff. And it 
was resolved, that the action did not lye; and in this case 
the diversitie was holden between a sute by citation 
for to countermand or revoke the former administration, 
and an appeal, which is alwayes a reserving of a former 
sentence, for an appeal doth suspend the former sentence, 
otherwise of a citation. And in this case because the 
first administrator had the absolute property of the goods 
in him, without question he may sell them to whom he 
^ will, and although the administration be revoked after- 
wards, yet that cannot defeat the a^ale* But if the sale or 
gift be by covine, it is voyd against creditors by the 
statute of 13 EL but it is good against a second adminis- 
trator* And if an administrator wast the goods, and 
afterwards the administration is granted to another, yet 
every debtor shall charge him in debt. An administra- 
tion may be granted upon condition, and whatsoever the 
administrator doth before the condition broken, is good. 



Gregories Case^ 38 Eliz. banco regis, Jo. 20* 

FEI^BA cequivoca &f in dubio posita^ inteUiguntur in 
digniori &f potentiori sensu^ secundum excellentiam, as if 
the speech be or writing of J. S. generally it shall be in- 
tended of the father, where the father and sonne are both 
of a name ; and if it be of two brothers both of a 
name, it shall be intended of the eldest, for these are 
more worthy ; so where the statute of 4 Csf 5 PhiL &f 
JUa. speaketh in any court of record, it shall be intended 
of the four courts at Westminster^ because the kings at- 
torney is attendant there. 



^ 
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JkRcheltomes Cascy 38 Eliz. banco rcffiSj/oB 21. 

THE court of marshalsea doth only hold plea of 
actions of trespasse within the verge, if the one of the 
parties be of the kings houshould, and in contracts and 
covenants, where both parties are of the kings houshould, 
and of none other actions, nor persons, by act of ArticuU 
super chartOf 28 £• 1. 



Sutler and Goodalls Case^ 40 EL banco regie^ fo* 22. 

IT was resolved upon the statute of 21 H. 8. that a 
parson of a church ought to stay and be commorant upon 
his rectory (oiz.) upon the parsonage-house, and not in 
any other house, although it be within the parishi but law- 
ful imprisonment, without covihe, is a good excuse of 
non-residence : also if there be no parsonage-house, for 
impotentia excusat legem; also sicknesse without fraud, 
if the patient remove by advice of his counsel in physick, 
bonajide^i for better air, and recovery of his health* 



Ambrosia Gorges Case^ 40 Eliz. fo. 22. in cur* wardorum. 

IT was resolved that the father shall have the wardship 
of his daughter and heir apparent, so long as she continu-' 
eth his heir apparent; but when the father hath issue a 
Bonne, then she shall be in ward to the queen ; for then he 
is heir apparent, and not the daughter* Ambrosia was 
daughter of Sir Arthur Gorge^ by Douglas^ daughter and 
heir of Vicount Btndon^ and was married to Francis Gorge^ 
which Francis dyed, when Ambrosia was of ten years of 
age. It was resolved also^ that the queen, notwithsunding 
the said manage, should have the wardship of the said 
Ambrosia ; for it was not a compleat mariage, because to 
every marriage there ought to be a consent, for consensus 
fion concubitus facifi matrimonium^ & consentire non pos" 
sunt ante annos nubilesy and Upon conference had with the 
civilians, it was agreed after such a mariage, if the hus- 
band and the wife marry again, it shall not be counted 
bigamie, and ZO E.U tit. Gard. 156. if the ancestor marry 
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his heir inff<i onno» nubiles^ tnd die, the lord shall re- 
cover the body of the infant, because die heir may disa- 
gree; it was agreed that the griiodfather shall not have 
the wardship c? the (ofi within age, the father being dead 
an his life time* 

ifarques^e of Winchester his case^ 41 ^R7^./g,. 93? f» 

banco regis* 

BY the law it is not sufficient that the testator be of 
memory (when he makes his will) to answer to ordinary 
and visual questions, but he ought to have 1^ disposing 
memory* so as he is able to make disposition of his lands 
with understanding and reason. And this is such a me- 
mory, which is called safe and perfect memory, otherwise 
a prohib^ion lyeth at the common law genenjlyt to stay 
all the proceedings in the spiritual court, sis the probate of 
the will, &c^ until this suggestion be tryed at the com^ 
mdn law. 



Reads Case^ 49 £fiz. banco regis^ fo* %S* 

IN trespasse the defendant makes title, for that A. W« 
was seised in fee, and leaded to him, the pUiQtiff mi^keth 
title by descent, and traverseth the lease, and good, for it 
may be tr^e, that A* W. was seisedf and yet that 9 df - 
scent was cast to the plaintiff^ therefor^ the lease is most 
material to be traversed. 

i Helyars Case^ 41 ^H^* banco reg\s^ Jo* S5« 

IN a replevin the defendant ayoweth by grant of a ten^ 
by !• A/ to S. from whom he' claimeth, the plaintiff pleads 
in barre that !• A* msiried T* who by a former deed 
granted the term to the plaintifT, and traverseth the grant 
m^de to S. and vitious, tor he who claimeth by the ^r^t 
assignment shall not traverse the second, but he who 
claims by the second shall traverse the first. But the 
first feoffee shall traverse the last feoffment, and the las^t 
feoffee shall not traverse the first feoffment, because fee 
may be gained by disseisin afte^r the first feoffment, but i| 
lease for years cannot? 
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JRtutdocis Case^ 41 JEliz» fo. S5. banco regtB. 

IN replevin against six, the plaintiff recovers, t^e de- 
fendants bring error, the plaintiff pleads the release of one 
of them, not good ; where diverse are to recover a per- 
sonal thing, the release or default of one barrs all, but 
not where they are to discharge themselves of a person- 
ality, if they are compelled to joyne, as in error on at- 
taint, otherwise in oudary, because not compellable to 
{Qyn, for where they are to discharge themselves, they 
lave no joint interest, and although they shall have their 
damages again> it shall be intended that they paid them 
of their several goods, otherwise it may be doubted if 
execution had been made of goods which they have 
joyntly. 



Sharps Ce^e^ 42 ERz* fo* 26. conim kmco. 

, IF a map make a feoffment in fee, or a lease for life, 
and say to the feoffee (being either on the lands, or within 
the view) entpr into thk land and fnjoy tkt same^ accord- 
ing to this deed, &c. this is good livery ; but the delivery 
of the deed upon the lands without any further ceremony, 
or saying, doth not amount to a livery^ Throng f^gooda 
Caacy 9 Jacobif in ninth book, llie actual delivery of 
a writing, sealed to the party without any words, is a good 
livery, but not a livery of seisin, although the party be 
upon the ground* 

|f I deliver a deed unto the feoffee or lessee of the mes- 
swget mentioned in the deed in the name of seisin of the 
said messuage^ and of all the lands, tenements, &c* in the 
s^vie contained, or other such like words, without apy 
c^remony^ qx act 4oQe, this is a goo4 seisin* 
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The Case ofSouldiera^ 43 Eliz. fo. 2jr. 



THE statute of 7 H. r. cap. 1. and 3 JST. 8. cap. 5. 
against souldiers who run away, are acts perpetual, for 
the word king includeth all his succession, and a gift to 
the king inureth to his successors. 



Vicount Montagues Casey43 Eliz. in scaccdr. fo* 28. 

VICOUNT M. with license to the K. suffers a recove- 
ry to B. and D. to uses with power of revocation and 
limiting of new, and revokes and limits new uses, the king 
shall have no fine for alienation. 

2. Resolved, if, the king doth license to alien to one, 
and alienation is made to the use of another, the king shall 
not have a fine, for although that the king was not infor- 
ined of his tenant, yet the use is executed by the statute 
of 27 H* 8. which can do no wrong, and the proviso in 
the statute, that a fine shall be paid for executing of uses, 
is to be intended of uses raised by covenant, or declared 
upon a fine, feoifment, &c. when no license of alienation 
is obtained. 

2. Although that by revocation, and new limitation of 
uses, the tenant of the king be altered, yet no fine is due, 
because all ariseth out of the estate of B. and D. which 
was made with license. 



Greenes Case^ 44 EUz, banco regu^fo. 29. 

TENANT for life of amannor to which an advowson 
is appendant, the remainder in fee to I. S. presenteth one, • 
who at the sute of the tenant for life is deprived for not 
reading the articles ; but no notice is given to the patron, 
the queen by lapse presents the defendant, tenant for life, 
and his incumbent dye, he in the remainder presents the 
plaintiff Green^ who recovereth. 

1. Resolv. Although the patron were party to the sute, 
and so had notice, yet lapse shall not incurr without notice 
given by the ordinary, as the statute speaks, and the notice 
ought to be special that he did not read the articles, and 
therefore was deprived, and general notice is not sufficient. 
3 



LIB. VI.] Sir Edward Cok^s Riparts. 199 

2. The church is void, ipso facto ^ by the statute of 13 
£Izz* without deprivation. 

3. If the queen present ratione lapsus^ where she is 
patron, this is voyd, d fortiori^ when she had no title at 

all. 

4. The patron is not put to a quart impedit^ by present* 
ing him who read not the articles, nor by collation, but by 
collation of him who had right to collate, the patron is put 
out of possession. 

5. The queen may be put out of possession of an ad- 
vowsoUy because it is transitory, but she cannot be put to 
a writ of right of advowson, for none can gain the inherit- 
ance from her by wrong. ' 



Boothies Case^ 3 Jac. com* banco^fo. 31. 

THE condition of an obligation is to deliver an obli- 
gation to the obligee, and to acknowledge satisfaction, it 
must be done in convenient time, for^acts transitory to be 
done to the obligee, although a place be appointed, shall 
be done in convenient time, and acts of their nature local 
ought to be performed in convenient time, if concurrence 
of the obligor and obligee be not requisite. Also here the 
delivery of the bond being transitory, and the acknow- 
ledging satisfaction such an act as may be performed in 
the absence of the obligee, they ought to be done in con- 
venient time, without request : but if the act be local, and 
their concurrence necessary; the obligor hath time, durin^g^ 
his life, if not hastened by request. If the concurrence of 
the obligor and a stranger be necessary, it ought to be 
done in convenient time, if concurrence of the obligee and 
a stranger, it ought to b||p hastened by request : and al wayes, 
if the act to be done is not for the benefit of the obligee, 
but a labour to the obligor, or a stranger, there he had 
time during his life. 
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Titz-WiUiatM CaiCy 2 ^dc. banco reglsj fo. 32. 

BARON and feme tenants for life, and to the heii:i 
of the body of the baroni the baron sole is vouched ; in a 
common recovery the tayl is barred* Copledicks Cascy &• 
Report ^. Resolv* If the tenant in tail suffer a recovery t6 
his own use^ the remainder to his wife with diverse re- 
mainders over, with power of revbcation and limitation of 
new uses by any such Writing, he revoketh all the remain- 
ders eatcept that to his wife ; and by the same deed limits 
new uses ; this is good, for by any such writing shall be 
intended the same or any such, and it may be by the same 
deed ; for, first it takes effect as a revocation. 2. By limi- 
tation of new uses, and there are not more instances then 
one in it See there Leaper and Wroths Cascy cited 20 EU 
to prove that powers, whereby the interest of strangers shall 
be changed, shall be taken strictly, as a power to make - 
leases for twenty-one years, he cannot make a lease for 
twenty-one years to commence in future* 



The Bishop of Bathes Casey 3 Jac. com. banco y fo* 3 j. 

THE B. 18 i?". 8. leaseth to £• and R. for sixty yearsi 
proviso, if they dye within the term, that the B. and his 
successor shall reenter. £. dyes, the B. dyes, the succes- 
sor leases to C. cum post siveper mortemy £sPe. prasdict. ac^ 
ciderit vacarey for sixty years with confirmation. R. dyeth. 
Resolv. Every lease ought to have a certain beginnings 
and the continuance ought also to be certain, either by 
^escpresse number of years, or by reference to an express 
certainty, or where a lease may be reduced to certainty 
by matter ex post facto* Agreed, the second lease vests 
presently in point of interest, to take effect in possession 
of the end of the first term if by none of the accidents the 
first lease become voyd in the mean time, and then the 
lease shall commence at the first accident which doth hap- 
pen, and the lessee hath no elec^on. 



. J 
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The Dean and Chapter ofWorcestera Case^ 3 yae.fo. 37. 

THE D. and Ch. seised of a mannor in fee, in which 
were copy-holds grantable for three lives, for Ss. 8d. payable 
quarterly, and herriotable, grant a copy-hold for the life 
of three, reserving the old rent half yearly, this is not void 
by 13 Eliz. cap. 1. Resolved, the grant of a copy -hold 
for the life of three is good, for although there may be an 
occupancy, yet it is not inconvenient, for an occupant shall 
be punished in waste ; 2. Grant of a copy-hold is a de- 
mise by the intent of the statute, for in law it is a lease at 
will ; 3. The omission of herriot doth not make it void, 
because the annual rent is reserved ; 4« It is sufficient tiiat 
the yearly rent be reserved twice in the year, for the 
statute saith yearly, which maketh a difference between 
this case and the Lord Mauntjoyes Case, in the fifth re* 
port* 



Bellamy es Case^ 3 yac. com. bancOjfo. 38. 

A LEASE upon condition that the lessee shall not 
alien without license, assignee of the lessee pleads that the 
assignment was with license, and shewed not forth the 
deed of license; 1. Because he did not claim by it; 2. 
Because the license was, ex prmaione hominis^ and not 
ex institutione lejgis ; 3. Because it was executed and good* 



Henry Finches Caae^ 3 Jac. banco regia^ fo. 39. 

A GRANT of a rent charge out of divers mannors, &c« 
in the parishes of £• and W. aut alibi dictis tnaneriia 
spectant^. and out of lands which is not parcel of any of 
the mannors, these are not charged with the distresse, for 
alibi doth not charge more land than is parcel of those 
mannors, but all parcels of the said mannors out of the said 
parishes. 



Sir Anthony Mlldmayes CasCy 3 yac. banco regis f fo. 40. 

!•' RESOLVED, a perpetuity is against the rules and 
policy of the common law; 2. It is impossible that an 
estate tail shall cease before that tenant in tail dyes with- 

26 
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out issue 9 and an estate cannot be made to continue as to 
one and determine as to another^ except by statute ; S^ 
A gift in tail upon condition that he shall not suffer a com- 
mon recovery, is voyd, because he had power by the law; 
4. It is a voyd saying, that his estate shall cease, if he goo 
about, &c. for, non officii conatus nisi sequatur tffectun ; 
Also many ambiguities will arise thereupon, because the 
law doth not define it, and it is so uncertain that it is not 
traversable. 



Bhties Cascy 3 jfac^ com. banco, fo» 44* 

• 

AN accord with satisfaction is a good barre in a writ 
of covenant, because the duty accruetb not meerly by the 
deed, but by a tort subsequent, together with the deed, 
and it is a good barre in an attaint, because this is not 
founded upon the record only, but upon the false oath 
also. In all cases where an arbitrament is a good plea, an 
accord with satisfaction is also, and so generally in all 
actions where damages only are to be recovered* 



Higgins Case, 3 Jac. com. banco^fo* 45. 

IF a man have judgement upon an obligation, so long 
as this judgement is itk force, he; may not have a new action 
upon Uie same obligation. For, interest reifubhctt ut sit 
Jints litium ^ infinitum in jure reprobatur. A statute 
staple is but an obligation recorded, and one obligation 
cannot drown another, although they be both for one debt, 
'tad the obligee may chose .upon whether he will bring his 
action. IJI H, 4. and 2 Jac Sir William Cornwalles Case, 
and Branthwaytes Case^ and in every judgment the de* 
fendant is amerced, and so he shall be amerced, in in/f- 
nitum^ 



Dowdaks Case, 3 Jac. com. banco, fo. 4/« 

IN debt against an executor, the defendant pleads fully 
administred ; the plaintiff saith that he had assets at £•; the 
j ury found assets in Ireland. 

1. Resol. when the place is material the poynt in issue 
cannot be found in another place ; 2* Where the place 
is named but for conformity, assets may be found in 
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another county ; 3. In a general issue, the juty shall find 
all material local things in another county ; 4. The jury 
by a mean shall try local things in another county, as a 
release in a forein country, the jurors shall assesse da- 
mages for the profits of the land in the other county* 
MwUta conccduniur per obUquum qum non^ &fc. but in case 
pf felonyt the tryal shall be where the offence was done ; 
5* The finaing of assets is the subsUnce, and that it is in 
Ireland is surplusage. A thing done beyond the sea 
shall be tryed here, if the foundation of the action be here^ 



BonvtUa Caacy 3 ^ac. banco regis, fo, 49* 

IN a juare impedit^ judgment was given to remove the 
incumbent of the queen^ not party to the writ, who was 
presented pending the writ. ResoL that by the common 
law, by admission and institution, the usurper gains the 
inheritance of the advowson^ without regard of the nonage 
of the patron, because he is in by judicial act, and the 
bishop shall be supposed not to do wrong to the patron, 
and the incumbent shall not be disturbed to exercise his 
function, but the king shall have a quare impedit at the 
common law. Collation doth not put him who hath right 
to present out of possession, but if one have right to 
collate it doth. An infant by act of W. 2. c. 5. shall have 
a quare impedit^ if a man usurp upon an infant who had a 
mannor, to which, &c. by discent, who at full age infeoffeth 
B. the church voideth, &c. by the usurpation the infant was 
out of possession, and his right passed not, and seems the 
infant is without remedy : if a clerk commeth in by course 
of law, this gaineth not the inheritance against the right 
patron, who was not party to the writ. The king shall not 
recover damages by this statute, for he is not within the 
first branch, si tempos semestre transient^ nor within the 
second branch, for that depends upon the first, yet he shall 
count to damages. An incumbent shall not be, moved if 
he be not named in the vrrit, and if he be not admitted, &c» 
pending the writ, and lapse shall not incurre if the bishop 
be named in the writ, otherwise if he be not ; if he who 
is presented pending th^ writ, be in by rightfuU patron or 
not, yet he who recovereth in a quare impedit shall have a 
general writ to the biskop, which he must execute of 
necessity, and after thatj the parties may try their titles as 
the law shall determine. 
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Countess of Rutland Case^ in the star*c/iamber^ 3 yac» 

fo, 53. 

THAT the person of a countess or baroness may not 
be arested for debt or trespasse, for although in respect of 
their sex they may not sit in the parliament^ yet they are 
peers of the realm, and shall be tryed by their peers, statm 
SO II. 6. Peers of the realm may not be sworn in any in- 
quest ; a countess in marying with a husband, doth lose 
her name of a countess. 

If a baroness, &cl by niariage, mary again under the 
nobility* she loseth her dignity, but if she be noble by 
birth, or descent, yet whomsoever she maryeth, she re« 
maineth noble ; for birth right is character indelebiUs^ and 
that which is gained by manage may also be lost by 
mariage. 

A sheriiF ought not to dispute the authority of courts, 
but he ought to execute the writs to him directed, foF 
thereunto be they sworn. Serjeant at mace, upon a cap* 
ajjl satisfaciendum^ came to the said countesse in Cheapsidef 
being in her coach, and touched her body with the mace, 
and said, / arrest you^ madam^ at the sute of S» and those 
were all the words that were used, and thereupon com- 
pelled the coach-man to carry her unto the counter-gate 
m IVoodstreet^ and ,die sheriff took her into his house. In 
this case it was resolved, that the sheriff, bayliff* &c. upon 
the arrest ought to shew at whose sute, out of what court, 
for what cause it is, and when the processe is returnable, 
and that this general arrest of the countesse cannot be said 
that it was by force of the said writ of execution, and that 
this arrest was of the Serjeants own head, without warrant, 
and against law, and that the said countess was falsly im* 
prisoned, but she remained in the sheriffs custody 7 or 8 
dayes, until she paid the debt, but because the arrest was 
by a feigned action, entred in the counter, the Serjeants 
were sentenced. 
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The Lord Chandos Case^4 Jac.fo. 55. 

THE king grants to B. in tail, and in consideration of 
the surrender of the letters patents, by force whereof the 
king is seised in fee, granteth to him and his wife, and to 
the heirs of B. the reversion passeth, for the recital that 
the king was seised in fee was but the collectidh of the 
king, and no part of the consideration or suggestion of the 
party ; and when the king grants land in possession, if he 
had but a reversion, this shall passe, for he is not deceived 
because lease passes than he intended. 

Bredimans Casty 4 Jac. com. banco ^ fo. 57. 

A MAN deviseth a rent for life out of a mannor, and 
he devisefl) the mannor for years, the termor enters and 
pays the rent^ after the term the devisee brings an assize 
against the terretenant. Resoh. Payment by lessee for 
years of the rent giveth no seisin to have an assize ; 1. In 
respect of the imbecility of his estate ; 2. He cannot give 
seism because he had not seisin, and therefore a praecipe 
lyeth not against him, because he cannot render seisin ; 
but he may take seisin to the use of him in the freehold. 
A disseisor may give seisin of a rent secke, because he 
hath a freehold, and it is lawful ; 3. A rent secke is cacus 
Csf siccus^ therefore it behoveth the first payment (which 
giveth life unto it) shall be made by a tenant of the free- 
hold, and in this case being created by devise, an annuity 
lyeth not thereupon, otherwise if it be by grant, and tenant 
of the freehold ought to attorn to a grant of such a rent 
over, therefore he shall give seisin : but seisin by a bayliff 
is good, if seisin were had before within sixty years, and 
seisin given by tenant at will is good» but it ought to be 
pleaded as payment by the lessor himself. If the king 
hath rent out of a ville to be payd by all the inhabitants ; 
seisin alleged in general, without naming any, is good. 
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Gatewards Case^ 4 yac^ in com. baneo^ Jo. 60. 

TO claim common ratione commorantim Csf resUlenm in 
piiia de B. is not good ; for no man may have interest in 
common in respect of a messuage wherein he hath no in« 
terest ; for custome should alwayes extend to that which 
hath certainty & continuance^ and without question tenant 
in fee simple ought to prescribe in his own name, and te- 
nant for life or years by elegit^ at will, &c. in the name of 
him that hath the fee, and he that hath no interest cannot 
have any common, and none that hath any interest, al« 
. though it be but at will, and ought to have common, but 
by good pleading he may enjoy the same. 

No improvement might be made in any wastes, if this 
custome (viz.) in respect of habitation, and commorance 
should be allowed, for tenants for life or years at will, by 
elegit^ by statute, &c. of the houses of the lord, should 
have common in the wastes of the lord, if this prescript 
tioD were allowed, which were inconvenient. A cus« 
tome that every inhabitant in B. shall have a way over 
such grounds, either to the church or market, &c* it is a 
good custome, for that is only easement, and no profit, 
and a way or passage may well sequi personam; the lord 
cannot claim common in his own soyl. 

A diversity was tiken and agreed upon between a pre* 
scription and a custome, a prescription is alwaies alleged 
in the person, and a custome ought alwaies to be alleged 
in the land, for every prescription ought to have by com- 
mon intendment a lawful commencement ; but otherwise 
of a custome, for that ought to be reasonable ; and ex certa 
causa rationabili usitata^ as Littleton saith ; but it need« 
eth not to have intendment of a lawfuU commencement, 
as custome to have land devisable, or of the nature of 
gavelkind, or borrough English. These and such like 
customes are reasonable, but by common intendment, 
these cannot have lawfuU commencement by grant, or act, 
or agreement, but only by parliament ; and the custome 
in the case at bar was repugnant, for it was alleged that 
the custome of the town was, that every inhabitant had 
used to have common within a place in the town of H« 
which was another town* 
3 
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Cateaiyes Case^ 4 ^acfo* 62. 

SIX months being half a year (semestre) in given to the 
patron of an advowson to present, and according to the 
kalender^ and not after 28 daies to a month ; and the sta-* 
tute saith, si tempus semtstre non transient adjttdicentur 
damna ad vahreniy &c. per dimidium anni y and being am- 
biguous, it shall be construed for the benefit of the patron* 

Sir Moyk Finches Case^ 4 Jacm com. banco, fo* 63. 

THE Lady M. tenant for life of the mannor of B. the 
remainder in fee to the Lady Finch^ she and S. her 
husband and D. levied a fine to one of the demesns, who 
grants a^d renders to D. for 50 years, the reversion to S* 
and his wife, and her heirs, with proviso in the deeds 
which directed the fine that the reversioner shall enter 
and hold courts ; and it was averred that this was known 
by the name of the mannor of B. D. maketh his son of 
&ree years of age executor, and administration was 
committed to R. T. S. and his wife levy a fine of all the 
lands of the wife in K. except the mannor of B. to the use 
of the feme for life, the remainder to Sir M. F. R. V. 
demiseth to P. L. for ten years, dame M. dyeth, P. L. 
entreth, by vertueof a poWer of revocation and limitation 
of new uses, S. with the assent, of the Lady F. his wife, 
limiteth the uses to one who ousteth P. L* and maketh a 
feoffment to the use of the Lady F* for life, the remainder 
to H« F. in tail, P. L. re-enters, dame dyeth, H. F. 
for rent arrear distraineth. 

1. ResoL By the grant and tender of the demesns the 
mannor is destroyed, because in an instant the services and 
demesns are severed by act of the party ; but otherwise it 
is, if by act in law, as upon partition : so it is of an ad- 
vowson appendant 9 &c. and upon partition many mannors 
may be made of one, but not by die act of the party $ 2. 
B. is excepted by the name of a mannor ; 1. Because the 
intent of the parties is so ; 2. Exception of misnomer shall 
not be favoured in law ; 3. It is sufficient in law in many 
cases, that a thing be reputed as it is named, as if a remain- 
der be limited to a bastard by the name of sonne of J. S« 
and as to that was objected, that this reputation is not 
time out of mind, this needs not, if it be of convenient 



20&. ^An Abridgmeni of [lib. ru 

time as this was, for it was a mannor re vera before to 
levy a fine, and continue the name after, so that this repu- 
tation is stronger having such a ground, and reputation 
senreth in writs amicable, although not in adversary. 

3* The lease made by the administrator durante minori 
atate^ is good, because the administration is general, and 
not special to the benefit of the infant, but howsoever this 
is good during the administration. 

4. P. L. in the life of the lady M. had but interesse 
terminif and so that attornement cannot be in his life, but 
after the death of the La. Mo. by entry of the lessee the 
reversion is in S* and his wife without attornement, because 
attornement needs not, because the reversion is setled, 
and he hath no means to compel, &c. otherwise it is where 
an attornement may be had : and although that P. L. 
lessee of a lessee of part cannot make an express attorne— 
menty yet his reentry shall be attornement in law, so he 
who hath intereaae termini^ may make a surrender in law, 
but no expresse surrender, and a man of non sanct memoritc 
may make an attornement in law, but not any expresse r 
attornement. 



The Lord Darcies Case^ 4 Jac. com. banco^ fo. 71.. 

. TENDER is not necessary to have the single value of 
the heir^male or female; but the heir female shall not. 
forfeit the double value, because the statute of Merton is 
91 se maritavertt at the. age of 14 years, &c. at which time 
the heir female is out of ward : and where by the statute 
of Westmin* 1. cap. 22. it is provided that the lord shall have 
two years to make a tender, it giveth not the double value, . 
but if he waive the two years, he shall have the value . 
without tender ; quia de merojure^ &fc. 



JSurrells Case, 5 yac* com* bancOj fo. 72. 

IF the father make a lease by fraud and dyes, the 
Sonne sels the land knowing or not knowing of it, the 
vendee shall avoid it ; 2. If the father makes a lease to 
the Sonne, who assigneth it over by fraud, the father dyes^ 
the Sonne veils th^ land, the vendee shall avoid it. 
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Sir Drue Druries Cq»c^ 5 jfac* cur* wardor. fo* 73* 

E. 1. gramted to the town of Y. ijuod omnes de villa 
oriundi Sect terrain {sPe. eoctra Ubertatem villttj &c. tenue* 
rwU in capite^ Me tnaritare possint juxta liieriatis vilim 
pradictm: R. D* dyed seised of a house parcel of a 
monasteries dissolved in the time of H. 8. holden in capite^ 
the king grants the wardship of his son to the plaintiff, 
and makes the ward knight, the plaintiff brings a valore 
wuwitagiu 

The charter doth not discharge the defendant ; 1« Be- 
cause it is juxta Uiertaies villa prmAcf. and the liberties 
are not shewed ; 2. This charter cannot extend to a tenure 
created in the time of H. 8.; 3. It is not shewed that the 
defendant was bom within the town. 

Rc9ol. If the heir in ward be made a knight, he is out 
of ward for his body, because by intendment he is able to 
dp knights service, otherwise if made a nobleman. 

2* By the death of the tenant the value of the manage 
is vested in the lord, and cannot be devested by knighthoodf 
&c. 

3. If he be knighted in the life of his ancestors, he shall 
not be in ward at alL 

4. If making of the heir in ward knight shall devest the 
value, it will be prejudicial to the subject, and to the king, 
for none will buy their wardships. 

5. After tender and refusal if the heir be made knight, 
and maijy he shall not forfeit the double value, because he 
is out ot ward, but immediately the lord shall have a writ 
dt valore maritagii. 

This was the last case that Sir John Popham^ Chief 
Justice of Englandy &c. ever argued* 

27 
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George Cursons Catf^ 5 yac» cur. wardor* /h» y6« 



SIR W. L. seised of a reversion expdcttat updb ttil, 
(mjide to his scm,) of land ia capite^ covenants to stand 
seised to the use of his neece, the son dyeth, the king shall; 
not have pritnier seistn. 

1. ReaoL It was coUnsion apparent within the statute <^ 
MarUbr. cap* 6. to infeoff the heir apparent ; and if he 
hifeoff others upon collusion averrable, but no averment 
shall be where the remainder or reversion is left in a 
stranger, or upon a devise. 

3. Or otherwise to dispose in the statute of S2 JB* 8^ 
have relation to wiUs only, for before the sutote every 
fiian fistght dispose of his lands by act executed. 

3. The clause in the said statute which savetk primicr 
f eisin to the king, hath relation only to acts executed, for 
die king shall have without that primier seisin of the tlurd 
part not devisedy but without that he shall not have it of 
any part conveyed by act executed* 

4r If the grandfather convey land to the son, living the 
father, this is out of the statute^^ otherwise if the father be 
dead : and so a gift to a collnterall kinsmaui who is not 
heir apparent, is out of the statute, for none will (by in- 
tendment) dis^inberit his heir to defeat the king of his 
wardship, or primer seisin, and so is the experience of the 
court of wards. 



Buttena Castj 5 jfac. com. banco^ fo. T8» 

THE lord may have a certain sum pro certo le$m^ for 
it shall be intended it was granted at the first by purchase 
of the leet for the ease of the tenants, and in consideration 
of the lords claiming of it at his own coasts every eyr : 
the issue was, if the plaintiff was a chief pledge, and by 
special verdict he was found a resiant, and certified by the 
chief pledges to be a chief pledge, and was amerced for 
his default. It seemeth he was not, aed materia prwdicta 
conaopiia fmt in arhitrio. See 30 £• 3. 23* of frank 
pledges. 
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LordAberfovenieM Coft^ 5 Jacm com. baiicOf fo. r9« 

A judgement in an action of debt is had against join- 
tenant for life wKo afterwards releaseth to his companion 
all the rights &€• yet that moytie is liable to the judg- 
ment^ and so it ia of a rent-charge during the life of the 
releasor. 



Sir Edward Phytioiu Caae^ U jfac^ cam* bama^ fa. 80u 

EXECUTORS may teke benefit of the king9 geiteraU 
pardon, by which is enacted tb%t all subjects gf the kingi 
their heirs, successors, executors and administrators, shall 
be acquitted and diseharged of all offences, contempts^ 
ttc. and that sb^ be expounded most beneficially for the 
ittbjeat* And further doth give and grant all goodsn 
chattels, debts, &c. forfeited; and prohibicedi any clerk 
to make out any writ, &Ct Provided that every clerk 
may make forth cap* u$. at die eute of Jthe plaintiff against 
persons outlawed, ta the intent to compel them to answer; 
tad that the party sl^fdl sue forth a tc/V.^a, before the 
pardon intbat bekslf shall be allowed s which is as much 
to say, having regard only to the plaintiff; but in regard 
of the king, it is an absolute pardon, and grant of his 
goods, and he is a person inabled against the king, but 
awH agaiwt the party plaintiff. And every person by him* 
aelf or his uttumey, may plead this aict fqr discharge : ex^ 
ecutors shall have restitution upon the statute 2% If* 8* 
Also administrators shall have a writ of error upon the 
autote 27 EU aa was adjudged in the Lord Mordants 
Caag^ 36 Eh And yet these statutes speak only of the 
party, and not of the executors or administrators, and 
Wcmise no writ can be against eseeutorsi they may plead 
it ¥rithout processe. 



THE SEVENTH BOOK. 

POSTNATI. 
Cahins Que^ 6 yoc. banco regu^jo* !• 

R. C. by his gardian bringeth an assize, the defendants 
sayi the plaintiff ought not to be answered, quia est alieni-' 
gena nattu 50. NovembrtM^ anno domhU regis Jnglue^ &r» 
tertio apud £. infra regnum ^oHw ac infra ligeanciam 
domini regis regni sui S» ac extra Ugeanciam regni stn 
Ang* &c« the plaintiff demurreth* 

The case was adjourned into the exchequer chamber, 

and was argued by two justices every day, and by th« 

chancellour, and resolved by the chancellour, and all the 

justices, (except Wamsky and Foster^ that the plaintiff 

ought to be answered. 

For these six demonstrative conclusions drawn from 
the law of nature, the law of the land, reasons of state, and 
authorities of records and book cases. 

1. Every one that is an alien by birth, may be^ or might 
have been, an enemy by accident ; but C. could never be 
an enemy by any accident whatsoever; ergOy no alien 
by birth. 

2. Whosoever are bom under one natural ligeance, due 
by the law of nature to one soveraign, are natural bom 
subjects ; but C* was bora under one, &c. ergo^ a na* 
tural subject- 
s' Whosoever is bom within the kings protection, is no 

alien ; but C. was bom under, &c. ergo^ he is no alien. 

4. Every stranger bora, must, at his birth, be either 
amicus or inimicus / but C. at his birth could neither be 
amicus nor inimicus^ because he was subAtus: ergo^ no 
stranger bora. 

5. Whatsoever is due by the law of man may be alter* 
ed ; but natural legeance of the subject to the soveraign- 
cannot be altered ; ergo^ not due by mans law. 

^ Lastly, whosoever at his birth cannot be an alien to the 
king of £• cannot be an alien to any of his subjects of E. 
but C. at his birth could be no alien to the king of E. ergo^ 
he cannot be an alien to any of the subjects of E. the 
major and minor both be propositiones perspicui vsr9 



LIB. Tli.j An Abridgment^ See, 213 

and although alienigena dicitur ab aliena gente: yet that 
18 all one as alienat ligeantiet, and arguments drawn from 
etymologies are feeble, for sttfienumero ubi proprietaa v^r- 
borum Qttenditur Census veritath amittitur^ yet when 
they agree with law^ judges may use them^ for orna- 
rnent^ and divers inconveniences would follow, if the plea 
against the plaintiff should be allowed : for first, it 
makethlegeance locall, whereupon should follow^ first, that 
legeance which is universal, should be confined within 
local limits ; 2. That the subject should not be bound to 
serve the king in peace or in war out of those bounds; 
3. It should illegitimate many, which were born in GaS" 
cayn^ Guyen^ Normandy^ &c. and divers others of his ma- 
jesties dominions, whilst the same were in actual obe- 
dience. And lastly, this strange and new devised plea in- 
clineth too much to countenance that dangerous and des- 
perate error of the Spencers^ (viz.) that the homage 
and oath of legeance, was more by reason of the kings 
orown (that is, of his politique capacity) than by reason 
of the person of the king, which was condemned by two 
parliameatSt one in the reign of E* 2. called Mxilium HugO" 
nis ie Spencer^ and the other in 1 £• 3. cap, 1. « No one 
opinion in all our books is against this judgment I'he 
lord chancellour and twelve of the judges, concurred in one 
opinion herein, tod not in any remembrance so honoura- 
ble and intelligent an auditofy as was at this case. 



Buiwers Case^ 27 Eliz. fo* !• 

H. recovered against the plaintiff in the common place, 
and dyeth ; the defendant in the name of H. outlawed the 
plaintiff, who brings an action of the case in N. where the 
first action was brought and recovered, for there was the 
visible torte ; when matter in one county dependeth upon 
matter in another county, the plaintiff may choose in which 
county to bring his action, (except that the defendant upon 
general issue pleaded, may be prejudiced of his trial,) as 
if two conspire in one county to endite one in anpther 
county, and doe it, an action may. be brought' in either, 
but if he be indited, but not by them, there it shall be 
brought where the conspiracy was. If manasse be made 
in £• whereby my tenants recede into L* an action shall 
be brought in £. if an action be founded upon two things. 
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and traversable in two seyeral counties, an action 
may be brought in any of them. An annuity granted in 
one county to be paid in another, the action shall be 
brought where the grant was, he who is robbed may have 
an appeal of felony, in every county where the goods came, 
but of robbery where the fact was done only* A lease for 
years in one county, of land in another, debt shall be 
brought where the lease was made, and waste where the 
land lyeth ; every action which concemeth the life of a 
man shall be brought where the offence is committed $ 
Every issue which ariseth upon an action in which land 
shall be recovered, shall be brought where the land lyeth, 
as in right of ward of land or body, or intrusion of ward, 
and forfeiture of marriage, and vahre maritagiiy and quart 
impeditj but ravishment of ward, where the ravismneot 
was, and a yuare non aJmisit where the refusal was, before 
the sutute of %7 £• 2* c. ICK And action for land in diverse 
counties, or for common in one county appendant to land 
in another county, shall be brought by several writs in both 
counties, but now, in confinio c^mitatum : a per qum ser* 
pitia shall be brought where the note of the ine is levyed. 



Sir JUilcM Corbels Case^ %7 EBz* in scaccar^ /$• 5« 

RESOL. that the special manner of common in Nor/. 
called Shacke^ to be taken in arable land after harvest until 
sowing begin, is good. ResoL also if in D. there are 
fifty acres, and in S* 100/. who ought to intercommon 
for vicinage, D. cannot put in more in their common than 
it will depasture, and so to escape reciprocally, for the 
original cause of this common was only to prevent sutea 
in champion countries. 
3 



ua. VII.] Sir Bimard Coh^s SUports. m 

GASES UPON THE STATUTE OF 13 E. 1. OF 
WINCHESTER, UPON HUE AND CRY. 

SefuBlh Casey 17 EUz* in com. bancoy fi. 6. 

A ROBBERY for which the hundred must answer hy 
force of the said statute, is to be done openly, so as the 
country may take notice thereof themselves ; but a rob- 
bery done secretly in the house, the country cannot take 
notice thereof ; for every one may keep his house as strong 
as he will at bis perill^ for it was adjudged in AahpolcM 
Case, that the party robbed needed not to give notice 
diereof to the country ; for it may be that the party rob- 
bed was bound or maimed, fcc. so as he could not makef 
hue and cry to give notice. A robbery was done in Ja^ 
tmary^ presently after the sun setting during day-light ; and 
it was adjudged, that the hundred should answer {or the 
same ; for it was a convenient time for men to travel, or 
to be about their businesse. One was killed in the eve- 
nmg and escaped, and by the common law the town was 
amerced, for that was accounted in law parcel of the day, 
and not of the night. But by the statute of 27 Eh ca. 13. 
none shall have action upon the said statute, except the 
* party robbed, ^o soon as he may give notice of the same 
to any of the iohabiunts of any village, town or hamlet, 
next to the place where the robbery was done, and if they 
in pursttte apprehend any of the offenders, that will exci^se 
the town. 

Milhornes Casty 29 Eliz* in com. bancot fo. 6. 

A ROBBERY was done in the morning ante lucem^ the 
hundred shall not be charged, cum qtus fehnice occisus/uit 
per diemf nisifelo captuafuit iota vtllata ilia amercietur. 

The Earl nfBedforda Case^ 29 Eliz. fo. 7. 

1. Resol. If tenant in tail make a voydable lease for 
years, and dyeth, his heir in ward to the king, or other 
lord, the lord shall avoy d this lease ; but if an infant make 
a feoffment, the lord by escheat shall not avoyd it, but a 
gardian shall, because he doth it in right of the infant. 
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2. This avoydance is but during the interest of the lord, 
for afterwards the heir may make it good ; but if he who 
hath a particular estate avoydeth an act in all, after his 
interest determined, 4t shall not be made good ; as if a 
feme be indowed of an appropriation, and her clerk in« 
ducted, the appropriation is defeated for ever ; so if a 
feme covert (as a feme sole) levy a fine, and the baron 
enters, and dyeth, the conusee shall not have the land, for 
the estate is wholly defeated. 



Ughtreda Ca$e^ 33 Eliz. fo. 9. 

THE M. of W* granted the captainship of a fort to 
the plaintiff, and for exercising of the said office and for 
finding a master gunner, and six souldiers, granted to him 
an annuity of 32 lu per awmm^ .the plaintiff brings an an- 
nuity. 

1. Except. It doth not appear by the count that the M. 
had power to grant this office, Tion allocatwr. 

2. The plaintiff doth not averre the exercising of the 
said office ; non allocatur^ for if he had not used it, that 
shall come in oh the other part, because this is a condition 
subsequent, and not precedent, but if one be to have a thing 
in consideration of au act to be done by him, there he must 
shew the performance, because that amounts to a con* 
dttion precedent, as in debt for salary, but if each party 
had equal remedy, one for the money, and the other for 
the act to be done, there the count shall be without shew- 
ing the performance, as if one covenant to serve, &c. and 
the other covenants to give money, &c. But although that 
an interest vested is to be devested by non feasance, if it 
appear to the court that an action is not maintainable 
without the doing of it, there the doing of it must be 
averred; as if an abbot sole grants an annuity to J. S. 
pro concilio^ &c. in action brought against the successor, 
he must averr that he had given counsel, &c. to the use of 
the house, otherwise if against the grantor. 
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Englefields Case^ 34 Eliz. in scaccar. fo. 11. . 

\ SIR F. E. covenanted to stand seised to the use of 
himself for life, the remainder to his nephew, proviso that 
it shall be voyd upon tender of a ring by him ; after he was 
attainted of treason, and all his inheritances forfeited by 
statute ; the queen leaseth to the defendant for forty 
years ; by statute it was inacted that every one who had a 
patent of land of a person attainted, shall exhibit it into 
the exchequer within two years to be inrolled ; one autho- 
rized by letters patents in the name of the queen tenders 
the ring in the life of Sir Fn the queen bringeth intrusion. 

1. ResoL When the Q. tenant ^^r outer vie leaseth for 
years, this is good without recital of her estate, for it is 
lesse than hev estate, as if she grant totum statum suum^ 
for there is no torte, and she is not deceived. 

2. That this condition is given to the Q. but object. 1. 
That it was inseperable from Sir Fr* for his intent was 
the substance of it, and his intent cannot be transferred 
over ; 2. Natural affection is made the judge whether the 
nephew deserve that the use shall be revoked, and in so 
much that natural affection cannot be transferred, no more 
can this condition which was created by natural affection, 
and natural affection determineth the estate ; 3. Although 
the benefit of this collateral condition be given to the Q. 
the performance is not* As tu the first and second, it 
was answered, that the condition is only the substance, 
and all the residue is but a flourish, and that is not an 
inseperable condition, for any one may tender a ring as 
well as he. 

As to the third; the performance is given to the Q. as 
incident to the condition. 

4. It was objected, that the estate of Sir Fr. was not 
subject to the condition, because he was not possessed by 
limitation of use, and by 27 H. 8. but he was seised of 
his ancient inheritance; ergo^ the lease shall not be avoyd- 
ed in the life of Sir Fr. It was answered, that Sir Fr. 
was seised by limitation of use, and that the lease shall 
be avoyded. 

5. It was objected, that the Q. having made this lease, 
being seised per outer vtV, by her own act she shall not 
defeat it after. It was answered, that the Q. shall avoyd 

28 
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it, for her grant shall not inure to two intents ; 1. To 
make the lease, &c* 2. To suspend the condition, and when ' 
the Q. had two rights, she shall not lose both without 
speciall words. 

6. It was objected, that this tender ought to be found 
by office, because matter in paisy and if it be false the 
party hath no remedy, because the certificat is not travers- 
able. It was answered, that certi&cats which inform the 
Q. of her title are traversable, but certificats which are in 
nature of trials are not : also by the tender the uses are 
determined, and by the attainder, and the act of 33 H. 8* 
the land is vested in the Q. 

It was objected, that the conveyance was void, because 
it was not inrolled within two years, as the statute re* 
quires, and so Sir Fr* was seised in fee, and the lease 
unvoydable. It was answered, that it was tendred in 
the exchequer to be inrolled within two years, which is all 
the statute requireth ; the forfeiture was established by a 
special act, 35 Eliz. 



The Ca9e of Swans^ 34 Eliz* fo. 15. 

A GAME of swans in a common river are seised into 
the queens hands upon office found, I. Y. pleads that abbas^ 
CsPc. gavisi fuerunt toto proficuo omnium cignorum in 
ctatuaria pradicU nidificantium^ and makes her self title to 
them, & prayeth an ouster le maine:' all wild swans in a 
common river who have gained their natural liberty, may 
be seised for the king, because they are voiatilia regalia^ 
but a subject may have them in his own river, and if they 
escape into a common river, he may take them again, 
upon fresh pursute. Cignets shall be divided between the 
owners of the swans equally, but upon the Thames the 
owner of the land shall have the third by the custom : 
whosoever hath a swan-mark must have it by grant of the 
king, or prescription, and he may grant it over, and he 
ought to have freehold of five marks per annum^ by the 
statute of 23 E. 4. c. 6. A man may prescribe to have wild 
swans but not as here, but that the abbot, &c. have used 
to take of them to their own use, and therefore adjudged 
against J. Y. A swan may be an estray, and so cannot 
any other fowl. 



LIB. Til.] Sir Edward Cok^s Reports. 219 



Sir Thomas Cecils Case^ 40 Eliz. in scaccar. fo. 18* 

SIR T. C. entred into an obligation to the queen to 
perform covenants, and shewed in the exchequer chamber 
matter of equity to discharge him of the said debt, accord- 
ing to the statute of 33 H, 8. c. 39. 

1. ResoL that branch of the statute which giveth liberty 
to the subject to plead matter in equity in barre of debt 
due unto the king, extendeth to debts due at the common 
law, as well as by the statute, because the statute gives 
more speedy remedy for them, and so within the purview 
thereof, and so the other proviso of equal charging of 
land subject to debts of the king is general. 

2. The court of exchequer-chamber in this case may 
decree upon English bill, although that process be in the 
Exchequer at the common law, because to that purpose 
they are as one court. 

3. An obligation to perform covenants after breach of 
them is within the statute. 



The Lord Andersons Case^ 41 Eltz. in scaccar* fo. 21. 

TENANT in tail is bound by recognizance to J. S. 
who is attainted, tenant in tail dyes, his issue aliens bona 
fide^ the king shall not extend these lands by the statute 
33 H. 8. c. 39. 

1. Before that statute the king could not extend lands 
in the hands of the issue in tail, for the debt of his auncestor, 
because he was bound by W. S. de donis. 

2. By that statute lands are extendable in the hands of 
the issue in tail, for debt due to the king by judgement, re- 
cognizance, obligation, or other specialty, and other cases 
are out of the statute.. 

3. The alienee bonajide is not within the statute, because 
favoured as a purchasor, and he is a stranger to the debt, 
and comes in upon good consideration, and benefit is given 
against the issue in tail, which was not before. 

4. Debts due to a subject and forfeited to the king, are 
not within the statute, for they are not due originally to 
the king by any of the said four wayes mentioned in 
the act. 
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Butts Casty 42 Elix. in com. banco, fo. 23* 

A. seieed of black acre in fee, and of white acre for 
years, grants a rent charge to B. for life, with distresse 
in both, B. distreins, and avowes in white acre, and good. 

1. Resol. white acre is charged during the t^rm and life 
ofB. 

2.' All the rent iasueth out of black acre, for as an 
estate of freehold it cannot issue out of white acre, nor as 
freehold out of black acre, and a chattel out of white acre^ 
because intire it cannot be construed to be two rents con- 
trary to the intent of the parties* and therefore an accept- 
ance of a leese of white acre doth not suspend it, and in 
an assize black aci^ only shall be put in view* 

3. Although the rent issueth only out of black acre, 
yet white acre is charged with a distresse. If a rent be 
granted out of three acres with clause of distress in one, 
this is a rent seek for all, yet the grantee shall distrein in 
the third acre for it, so if a rent be granted to two with 
clause of distresse to one of them, but a rent may be 
seek, and charge, at several times, and therefore if a rent 
be granted in fee with distresse for life, it is a rent 
charge for life ; and seek after, but if the clause of dis- 
tresse be for yearS) it is a rent seek for all, because the 
freehold is seek. ^ 

The avowry was insufficient ; 1* Because he said the 
rent issued out of white acre, where it issued out of blaclc 
acpe, and although the plaintiff had disclosed the truth in 
his plea in barre, this doth not salve the matter in sub- 
stance vicious in the avowry ; 2. He deriveth the rent 
out of white acree, virtu te cujus, he was seised for life^ 
which is repugnant to have a freehold out of a chat- 
tel, and so judgement given against him for insufficient 
pleading. 
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CASES OF ClUARE IMPEDIT. 



Halls Case^ 31 EUz.fo. 25 • 

A quare impedit against the bishop, and incumbent^ 
without naming the patron, the writ shall abate* t* It is 
not reason the patron shall lose his patronage without 
being named, in case where he may be named as here ; 
2* The incumbent at the common law could not plead to 
the patronage, and therefore it is no reason that he who 
cannot plead be named, and he who can, omitted ; but now 
the incumbent may plead to the patronage by the statute 
of 25 E. 3. cap* 7* which inableth the possessor to coun- 
terplead the tide of the king, and by equity against a com- 
mon person, in the one case after induction, in the other 
after institution: but in case where the patronage shall 
not be recovered, or that the patron cannot be named as 
in the kings case, a quare impcdtt shall be against the in- 
cumbent sole, or against him and the ordinary, so if a 
bishop disturb and die, it shall be against the incumbent 
sole, if a patron be named and dye, if the writ shall not 
abate he shall be out of possession, and if it shall abate, 
the tort shall not *be punished, but if the patron he put out 
of possession, he hath remedy by writ of right, and it 
shay abate, the plaintiff is without remedy, therefore the 
writ shall stand. 



Sir Hugh Portmans Case^ 40 Eltz.fo* 27. 

IF the plaintiff in a quare impedit^ after appearance be * 
non-sute, or discontinue, or be made a knight pending the 
writ, this is peremptory, because it is his own act^ other- 
wise if the writ abate for default of form, or by misno9« 
mer^'for this may be the default of the clerk. 
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Basicrvills Ca^Cj 27 Eliz»fo. 28. 

TITLE devolveth to tbe king to present by lapse, the 
patron, presents one who dyeth, the king hath lost the 
presentation, for he having the first presentation, he shall 
not have the second : otherwise the king may suffer stran- 
gers to present one after another, and take his turn when 
he pleaseth, and by that means the patron shall be in a 
manner disinherited ; and the statute oi prccrogativa regisj 
nullum tempus occurrit regi^ is to be intended when the 
king hath a permanent title, and not transitory, when time 
is the substance of his title* 



Maund* Case^ 43 Eliz, fo. 28. 

IN case of a reentry for non-payment of rent, or when 
any summe, nomine pencty is to be forfeit in both'the cases 
demand ought to be made precisely on the day, a conve- 
nient time before the setting of the sun, in the one case in 
respect of a condition, and in the other in respect of the 
penalty ; but in case of distresse, he that hath the rent 
may demand the same at what time pleaseth him, for no 
losse or penalty insueth thereupon, but only a remedy to 
come by his rent, and if demand be made any time after 
the day, and before the distresse, it sufEceth. 



DISCOINTTINUAJNTCE OF PROCESSE, &c. BY THE 
DEATH OF THE QUEEN, TRIN. 1 JAC. FO. 29. 

UPON a general resummons, the original, and the 
Issue are revived, and not the mean processe, nor voucher, 
nor garnishment, but all the processe is revived upon a 
special resummons, but not in aid prayer, for if a verdict 
be given, and the king dyeth before the day in banck, be^ 
cause there summons lyeth not, therefore he shall not 
have resummons, but in case of verdict, he for whom it is 
given may have his judgement upon acire facias. But now 
by the statute of 1 £. 6. an action^ sute, bill, or plaint^ 
shall not be discontinued if they are returned, otherwise if 
3 
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• 
not, because the statute saith, depending. If one deliver 
, an appeal to the sheriff within the year, and the king dy- 
eth, for necessity the plaintiff shall have a certiorari, and 
reattachment : so if a formedon be brought within a year 
against the pernor of the profits ; offices of sheriffs, not 
being of inheritance, or by charter, are determined by the 
death of the king. Sutes depending in inferiour courts are 
out of the statute ; if the king dye after information pre- 
ferred by him, all the proceeding is lost, but the informa- 
tion shall stand; 1. Because this is a record for the king, 
which shall not abate ; 2. Because informations upon cer- 
tain statutes are to be preferred within certain time, but if 
the king bring an original and dye, this is lost, if one 
plead to an ii^dictment, and the king dye, he shall plead 
de novo, but if he be convicted, judgement may be given 
in the time of another king, by the said statute, and not 
before. 



Case of a Jint levyed by the king, tenant in Uul,fo. 32. 

Michaelmas, 2 jac. 

A FLNE levyed by the king, tenant in tail by gift of 
his auncestor who was a( subject, barreth the tail ; 1. It 
is reason, that as the king is bound by the statute of W. 
2. de donis, that he should have benefit of the acts of 4 
H» 7« & 32 H* 8.; 2. A general statute bindeth the king 
of lands discended from an auncestor a subject, but not 
where it descends from an auncestor who was king, ex- 
cept in special cases; 3. The. issues of the king at the 
time of the levying of the fine are subjects, therefore, 
within the statute, and it seem'd to them that there ought 
to be letters patents to give power to the conisee to enter 
iito the land. 



Nevils Case, 2 Jac. fo* 33. 

THE dignity of an earl intailed is forfeitable for trea- 
son; 1. Resolved, this is within the statute of W, 2. de 
donis, and experience is to give dignities in tail, with re- 
mainder over, also, this was an office antiendy, and of- 
fices may be intailed; 2. A dignity may be forfeited at 
the common law, by a condition in law, for the office of 
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earl was ad consuUndum rtgem tempore pacts^ £s? defen* 
dendum regem tempore belli; therefore he forfeits it when 
he takes counsel and arms against him ; 3. If it were 
not forfeited by the common law, yet it is by 26 H. 8* 
cap. 13. by this word hereditament, and the words use 
or possession, which are added, are to shew that every 
hereditament shall be forfeited : at , the common law, 
donee in tail had poteatatem alienandi post prolem suscita- 
iam^ but if he retein the land himself, he hath no abso- 
lute fee, for none shall inherit but the heir, per formant 
doni^ so it is now in case of annuity, and other things out 
of the statute. 



Penall Statutes^ 2 Jac.fo. 35. 

WHEN a statute is made by parliament the K. cannot 
^give the penalt}', benefit or dispensation of the same to 
any subject, but the king may make a non obstante^ to 
dispense with any particular person, that he shall not in- 
cur the penalty of a statute, and the king after a forfeit- 
ure or penalty of a statute by judgement and recovery, 
may grant the same to any of his subjects, by way of re- 
ward ; and all the judges of England subscribed to this 
•the 8 day of November^ 160U 



LtUingstones Case^ 5 Jac. fo. 38. 

TENANT in fee grants a rent charge, proviso, that 
the person of the grantor shall not be charged, the gran- 
tee acknowledgeth a recognizance according to 23 H. 8* 
and after releaseth to the grantor, the conisee sueth an 
extent, and brings debt against the grantor terretenant ; 
!• Resolved^ the rent is extendable, for notwithstanding 
the release it is in esse as to the conisee, and cannot be 
discharged by the act of the conisor ; also, the extent re- 
lateth to the judgement, at which time it was extendable. 
See the Lord Abergavenies Case, in the sixth report ; 2. 
Debt lyeth not so long as the extent indureth, for so long 
the rent hath continuance^ although that by the release 
the free-hold be determined : if a rent charge be granted 
for life with proviso, as above said, if the rent be deter- 
mined, debt lyeth against the grantor, because he had no 
other remedy. 
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Bedels Case^ 5 yac. fo. 40. 

R. B« covenants, in consideration of paternal love, See. 
to stand seised to the use of himself for life, the remain* 
der to his wife for life, the remainder over; 1. Resolv. 
although the consideration in the deed runneth not to the 
wife, yet another consideration may be averred, which 
stands with the deed. The limitation of an use to the 
wife importeth a consideration in it self/ so if it be to any 
of his blood, but if he covenant in consideration of a 
100/* to stand seised to the use of his sonne, nothing pas* 
seth until inroUment, quia expressum facit cetsare tacu 
turn. 



Bereafords Case^ S Jac. fo. 4U 

AN use is limited to A. B. and of the heirs males of 
the said A. lawfully begotten, this is fee tail, notwithstand- 
ing the words (of the body) be wanting, and that lawfully 
begotten are implied, for no heir shall inherit who is not 
lawfully begotten. Resolved, that to create an inherit- 
ance, the word heirs- is necessary, but the words de cot" 
pore are not necessary to make an estate tail, if there be 
words which tantamount, and here the sence, according to 
the intent of the donor, is of or by the said A* lawfully 
begotten. A gift to a man Ei? hetredibus de se exeuniibuSf 
or hasredibus suis de prima ttxore sua^ are estates tail* 



Kenns Casey 4 Jac. fo. 42. 

C. K. had issue by E. S. M. K. and they are divorced, 
and the marriage sentenced void, C. K. marrieth F. they 
have issue £• R. C. dyeth; £. K. is found by oi&ce to be 
heir, M« and W. her baron preferr a bill, in the court of 
wards to traverse the office, to which the committees of 
the wardship answer, one of the committees dyeth, M* 
and W* sue a bill of reviver, and M. having issue £• 
dyeth, her issue, and R. her baron, bring a new bill of 
reviver. 

29 
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1* Resolved, so long as the sentence stands in force, 
the issue of the first feme is a bastard, because the spi- 
ritual judge hath jurisdiction thereof, and pur lav giveth 
faith unto it : sentence of divorce may be repealed after 
the death of the parties, but no divorce can be after their 
death, for that will bastardise the issue, aod the court of 
the king hath triall of it originally, not being hindred by 
any sentence. 

2. The plaintiflT shall not have a traverse without an 
office found for her, for the king being sure of wardship 
shall not be ousted by one before that he be sure to have 
benefit by him, and 2 £. 6. cap. 8. doth not extend to 

S've a traverse without office, but if by two offices two are 
und heirs, whereof one is within age, by that statute the 
other may traverse immediately* 

3. A bill of reviver upon a bill of reviver shall not be 
suffered for the infinitenesse, no more than a writ by 
journeys accompts* By all the last bill was tibsurd, which 
prayeth that the first bill be revived because M. wasdead^ 
but it ought to be that her heir may traverse. 



THE EIGHTH BOOK. 



The Princes Case^ 39 yac, in chancery^ fo. !• 

THE queen 37 EHx. grants three mannors, parcel of 
the dutchie of C. to H. L. and G. M. the king (at the 
suplication of the prince) brings a scire faciaa against tbs 
said H. L. and S. H. to make livery to the prince, by 
force of the statute of 1 1 £. 3. H. L. pleads nul tiel 
recorde^ S« H. pleads the patents with an^n obstante^ 32 H> 8« 
whereby these mannors were made parcel of, &c. and the 
act of confirmation, 43 Eliz^ As to the plea of H. L. the 
attourney showeth an inspeximus^ and demurreth upon the 
plea of the other two who joyn, and as amid curias repeat 
part of the sutute of 1 H. 7. touching the dutchie, H. L» 
demurreth. 

1. Resolv. the charter of creationof the prince, -Duke 
of C. 11 E. 3. is an act of parliament, for such a limita- 
tion to the first begotten son is voyd without statute, for 
if grandfather king, the father duke, and son be, if the 
king dyes, the father is king, and the son duke, by the said 
statute, against the rules of law* 

2. The lands cannot be so annexed to the dutchie that 
they cannot be severed without statute* 

3. The estate is limited to cease when the king hath no 
first begotten son, and to revive when he hath, which 
cannot be without statute. 4. It should be absurd, that 
six being then created earls, that their creation should be 
firm, and the creation of the prince voyd. 

5. In the charter there is de communi concilia pralato^ 
rum^ £^c. and in the end, per ipsum regem &f totum con- 
cilium in parliamento ; such an act as beginneth rex atatuit^ 
and alwayes reputed for a sutute, shall not be drawn in 
question, but if it be rex ex assensUy the commons or lords 
omitting the other part, it is voyd ; 2. The said charter 
haviiig the force of a statute, is good, without ayd of any 
other statute, and although the king, in his scire facias^ 
recite another act for this surplus, the writ shall not abate j 
3. The prince had the dukedomc in fee, for it is an inhe- 
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ritance, because, 21 £• 3. 4I« the princesae was indowed, 
and it is no estate tail because it is not limited of what 
body it shall come, but only that they shall be heirs to 
the black prince; 4. Against a general statute nul tiei 
tecorde shadl not be pleaded, for although it be 4oat, yet 
the judges ought to take notice of it, and this is such an 
one which concerns the prince, and the statute of confir- 
mations doth not extend unto it; 1* Because this hath a 
special relation to certain defectfff as 'misnosmer, &c. 2. 
Patents are made good only against the king^ saving the 
right of others^ therefore the princes right is saved. In a 
scire facias the king or prince may reply, but the most 
formal way is, for the attourney to reply, as here he did ; 
no son of the king but his first begotten shall be Duke of 
C. although he be heir apparent to the crown* 



* 

Calyes Cascj 26 £/fz* banco regis^ fo. 32. 

' 1. RESOLVED, that to maintain an action against an 
inkeeper for goods lost, &c. it ought to be a common 
inne; 2. He ought to be a passenger, therefore a neigh- 
bour shall not; 3. An inholder shall not answer for any 
thing but that which is infra hospitiuntj therefore if a 
passenger require that his horse be put to grasse, the 
inholder shall not answer if he be stolten, otherwise if he 
require it not; 4. There ought to be a default in the 
inholder or his servants, therefore if a guest bring one 
with him who stealeth the goods, the inholder shall not be 
charged ; otherwise if the hostler appoint one with him in 
his chamber who d6th it. But an inholder shall not be 
charged, if he require the guest to put his goods in a 
chamber, and he leaves them in the court, but it is no 
excuse to the inholder that he delivered the key of the 
chamber to the guest^ or that no goods were delivered to 
him ; 5. The hostler shall answer for charters if they be 
stollen, but not if a guest be beaten, and all this appeares 
by the writ, and the words of it. 



I 

Lite. VIII.] Sir Edward Cokeys Reports. 229 



Paynes Case^ 29 Eliz* com* banco^ fo» 34» 

A FEME tenant in tail, taketh barouf and hath issuer 
who is heard to cry, and dyeth, the feme dyeth without 
issue, the husband shall be tenant by the courtesie, for 
although the state of the feme be determined, yet it is 
tacite implyed in the gift, that every husband of a feme 
inheritable to the said estate, shall have the land for, his 
life, after the death of the feme^ if he be intitled to be 
tenant by the courtesie. If a feme be delivered of a 
monster, this doth not intitle the husband to be tenant by 
the curtesie, otherwise it is, if the issue had humane shape, 
but is blemished : if a feme be ripped, and the issue taken 
out of her wombe, the baron shall not be tenant by the 
curtesie, otherwise it is if the issue which they had dyes, 
and lands descend after. A man shall not be tenant by 
the curtesie, but where his issue may inherit as heir to 
the feme, therefore he shall not be of a possession in law, 
because there he makes title from the ancestor of the 
feme, and not from the feme. 



Barretry^ 30 £liz. fo* 36. 

A COMMON barretor is a common maintainer of 
sutes or quarrels, in courts, or in the country : as, first, in 
disturbance of the peace ; secondly, in taking and keeping 
of possession, with force or deceit; thirdly, by false 
calumniation and sowing of quarrelk, but to indite him of 
it, it ought not to be, that he hath done so twice t>r thrice^ 
but that he is a common doer of them. 



GriesHes Catc^ 30 Eliz* com, banco^fo* 38. 

BY the custome, one is chosen in a leete to be con- 
stable, who refuseth, and departeth out of the court, xh^ 
steward imposeth a fine of 5/. upon him, for which the 
bailiffs of the lord distrein, and he brings a replevin. 

1. Resolved, every judge of record may assesse a 
reasonable fine upon any man who makes contempt or 
disturbance to the court, but a judge wbo is not of record 
cannot. 
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2. This fine needs not to be afierred, because the statute 

of Mag". Ch, speaks of amerciaments, and not of fines, for 

a fine is imposed by the court, and an amerciament by the 

jury: therefore the judgement in an amerciament is gene* 

j*al, quod sit in misericordia^ and after upon estreits direct- 

ed to the coroners they are afferred, and the statute is, that 

a noble man shall be amerced by his peers, which is not 

used at this day, because it is reduced to a certeinty, 

(viz,) a duke to lOL and another to 5/« but an amercia* 

ment of an officer of the court, or he who hath esecutioa 

of writs, shall be aiferred by the court, so of any who is 

judge as suters : if a juror appear, and is adjourned to a 

day, of which he makes default, this shall be inquired by 

his companions, for he shall be fined to the value of his 

land per annum^ which the court cannot know. 

3. A distresse may be taken for a fine without ctistome, 
or for an amerciament which is lesse. 



Whittinghams Casct 45 Eliz. fo» 42. 

IT was resolved, that if there be lord and tenant an in* 
fanty and the infant make a feoffment in fee, and execute 
the same by livery of seisin by his own hands, and after 
dye without heirs, in this case the lord shall not have the 
benefit of the escheat, and the feoffment is unavoydable. 
' There be three manner of privities, {viz.) Privity iu 
blood ; 2. Privity in estate ; ,3. Privity in law. Privities 
in blood, as heirs in blood ; privity in estate, as jointenants, 
baron and feme, donor and donee, lessor and lessee, &c.; 
privities in law, as lord by escheat, lord of a villain^ &c» 

If a lessee for life make a lease for years, and after en- 
ter into the land, and make waste, and the lessor recover 
in an action of waste against the lessee for life, he shall 
avoid the lease for years, made before the waste commit- 
ted. But if a lessee for life make a lease for years, and 
after enter and make a feoffment in fee, the lessor shall 
not avoid the lease for years, and sa if a tenant make a 
lease for years, and after is attainted of felony, or dieth 
without heir, the lord by escheat shall not avoid the term* 
But because the feoffment in the case at barr was executed 
by letter of attoumey, it was resolved to be void| and the 
land escheated to the queen. 

3 
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yehu Webbs Case^ 6 Jac. com* banco^^fo.^AS. 

THE V\tl% grants the office of the kings tennis plaies at 
W. to one, who being disseised brings aQ assize. 

The patent shall have a reasonable construction, not 
only when the king himself plates, but when any of his 
housbould* As if a commission be made to take singing- 
boys in a cathedral church for the kings chapel, those 
that sing there for their pleasure cannot be taken, but 
such as get their living by it* There were but two man- 
ner of assizes at the common law, assizes de libero tene* 
mento^ and de commurua pasturw^ but for no other common, 
but for this only there is a writ in the register. But the 
statute of W. 2. c. 25. giveth it, ik proficuo in certo loco 
eapiendo^ in lieu of a quad permittat^ and although that there 
offices amongst other things are named» yet an assize lay 
of an office at «the common law, and although that no 
tenant for life may have a quod permittat, yet an assize 
did lye for him, but that is to be understood of an office of 
profit, for it lyeth not of an office of charge : original writs 
made by statute cannot be altered without statute : in an 
assize of a new office, it ought to be shewed what profit 
belongs to it, but not for an ancient office, because that is 
sufficiently known. 



Syms Casej 6 yac, fo. 51. 

TENANT in tail levyeth a fine with warranty, and 
dyeth ; the warranty descends upon the issue of him in 
the remainder, inheritable to the tail, and another; the 
issue in tail brings a iormedon, and is barred for idi, for 
the warranty is intire, and barreth every one upon whom 
it descends, of all his right ; as if one seised of three 
acres maketh a feoffment of one with warranty, and dyes, 
having issue two daughters who make partition, the 
mother purchaseth the part of one, & brings dower against 
the feoffee who vouches the daughters, she shall recover 
all the other acre of the other daughter, if tenant by the 
curtesie make a feoffment with warrant, and dyes, and 
his son heir of the feme recovers, and assets descends after, 
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the feoffee shall have a $cire /acias to have tl|e land first 
recovered, by the statute of Glotte. c» 3. But if assets 
descend to the heir in tail, bound with a lineal warrenty, 
after recovery in formedon, the feoffee shall have a scire 
Jadaa to have the assets ; for otherwise if the recoverer 
alien the assets, the issue of him will recover the land in 
tail again; but in the cases the discontinuee ought to 
confesse the tide of the demandant, and pray that if assets 
descend after, they may descend unto him, for if he plead 
a warranty and assets, this is peremptory unto him, if it be 
found that assets did not descend : for the statute is, that 
a scire facias shall issue out of the rolls of the justices, and 
in this case there is no ground for the scire facias in the 
record, but in this case if the issue in tail pleads no assets^ 
and assets are found, but not to the value, the tenant shall 
have a scire facias to recover the assets descended after, 
for that false plea of the vouchee. Warranty and estoppel 
descend upon the heir general, and warranty barreth 
although that he upon whom it descends claimeth not by 
him that made it, but so doth not an estoppel, but estoppels 
/with recompence bind the right of one who claimeth not by 
him that made it. 



Roger y Earl ofRutlands Case, 6 Jac.fo. SS. 

THE king grants the pannage and herbage of a park 
to M. for life, and, reciting this, grants it to the Earl of 
Rutland for his life. 

1. Resolved, the king hath three manner of inheritances ; 
!• Some which he cannot exercise himself, and cannot 
grant them in reversion or remainder, as corodies and 
churches of which he is patron; 2. Others which he 
cannot exercise himself, but may grant them in reversion 
or remainder, as offices ; 3. Others which he may exercise 
himself, and may grant, as lands, houses, &c. 

2. The king here is not deceived, for when he reciteth 
here that M. had for life, and grants for life, this inureth, 
as by law it may, that is, as a grant in reversion. 

3. In this case the grant to the earl shall commence 
after the determination of the estate of M. and if the king 
grants land to one and his heirs, habendum to him and 
his assigns, it is good, and the habendum shall be rejected 
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for the honour of the king. See the Lord Chandos Case 
in the sixth book, and when a charter of the king may be 
taken to two intents good, in many cases it shall be taken 
to such intent as is most beneficial for the king ; but if it 
may be taken to one intent good, and to another void, 
then for the honour of the king^ and benefit of the subject, 
' it shall be taken so that it may take eflfect. 



Bcechers Case, 6 yac* fo. 58« 

B* plahitiff in debt, «f retraxit by attorney, and by the 
judgement is not amerced, he brings error. 1. Resolved, ' 
a retraxit ought to be in proper person, for at the common 
law every one who appeared ought to come in proper per- 
son and make his attorney after, by license of the court, 
but if it be without writ, he cannot without a writ of at^ 
tomato faciendo: in cases where one may make an attor- 
nty, but for contempt is bound to appear in person, if he 
appear by attorney, this is not error, because the court 
may dispense with the contempt, otherwise where he can* 
not appear by law by attoumey, as here, for If it appear by 
attorney, this is error ; S. B. ought to be amerced if upon 
a nonsute, itforjiori upon a retraxit ^ and although it is for 
his advantage, yet he may assigne it for error, because the 
judgement is not perfect, and because it is for the advantage 
of Peking, and it shall not be amended because the act of 
die court i 3. Where one disclaimes he shall not have a writ 
of error, because he hath confessed that he had no right, 
otherwise it is upon a retraxit^ for this is but a barr of the 
action, dfortiqri here, where it was void, done by an at- 
torney, a retraxit ought to be when the party is supposed 
to be present, therefore it shall not be when he imparleth. 

30 
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Swayne^ Ca$e^ 6 yac% fo* 63. 

1. Resolved, the king grants a mannor for life except 
timber trees, the lessees grant copyhold, the grantees may 
shrowd timber trees because they come in by custome, 
paramount atit exception; 2. If copyholders prescribe to 
take profit in any part of the mannor, if the lord aliens it, 
ft copy-holder admitted after shall have it, because he is 
in paramount the severance, but he 'shall prescribe and 
plead specially, that is, until such a time, (vis*) before 
the severance talis habebaiur^ &Pc. comtieiudo^ &Pc. and then 
shew a severance. 



Sir William Fosters Cascj 6 Jacfo. 64* 

C. F. made a feoffment, 4 E. 6. reserving a rent charge, 
which rent descends to T« F. who dyes intestate, his ad- 
ministrators avow for it, and alledge no seisin within 40 
years, yet good, for die sutute of 32 H. 8. c. 3. that none 
shall avow for rent if he had not seisin within 40 years, is 
to be intended when it was necessary to alledg, as upon 
rent betwixt my lord and tenant, for this may be had by 
incroachment, and perhaps the commencement of the 
seigniory was before time of memory, but where rent 
is by deed or reservation, as here, or upon an estate tail, 
the seisin is not material, for the deed or reservation is the 
title, and incroachment shall not hurt, and they shall not 
have a nt injwte vexes^ but shall avoyd it in an avowry, 
and mt^gtMcAarta^c^^lO* ^uod nuUuB diatringatttr adjacttnr 
dum majuo oervitium^ isfc* dodi not extend to donee in tail, 
lessee for life, &c. but is intended between very lord and 
very tenant. 
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Lo9eday9 Cqse^ 6 yac* fo. 65. 

r 

IF a jury who appeareth to try a certain issue, give a 
verdict which is accepted, be it perfect or imperfect, they 
are discharged, and shall not try the same issue upon a 
new fiiaiprius^ buta venire/acias de nomo shall issue ; other- 
wise it is of the recognitors of an assize, they shall try all 
the issue, because they are not to try any certain issue ; 
and because they come in upon an original the court will 
not award a new original, but the plaintiff shall have a 
eertificaie of assize to try the imperfections, the plaintiiF 
suetn a ventre facia* against diverse, the sheriff retumeth 
no writ, the plaintiff shall not have seversll venire facias 
after, for he cannot vary from the first. 



Crogute9 Case J 6 yac. fo. 66* 

THE defendspit pleads in barr to tre^asse that the B« 
of N* leased by c6py to W. M. to which .copyhold there 
is common in B« and justifieth as servant to the said W« 
the |)lainttff replies de injuria sua propria^ Csfc. this is an 
insufficient replication, for de injuria, &c. hath reference 
to all the plea in barr, and not to die commandement ; erffo^ 
if the defendant in false imprisonment justifie, for that a 
capias was awarded to the sheriff, who made a warrant 
to him to take the plaintiff; de injuria^ &c. is no plea, be- 
cause it referreth to all, and so record shall be tried by 
jury, but he shall traverse the warrant, which is matter in 
fact, but this had been a good plea, if the proceeding be 
in a court which is not of record ; % De injuria^ &f c. is 
to be pleaded where the plea is matt#r of excuse, and not 
where he claims an interest in hia own right, or in th^ 
right of his master, for there he sball traverse the com- 
mandement; 3m Where authority is derived from the 
plaintiff himself, or is given by law, as to fee if waste, the 
plaintiff ought to answer to it, although no interest be 
claimed, and he shall not plead de tyurioy EsPc* / 4« If this 
plea be admitted here, all parts of the plea in barr shall 'be 
tryedi and the issue will be full of multiplicity. 
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Trollops Casef 6 yae»fo* 68* . 

THE defendant in error rieads excommunioifioD, &c« 
and sheweth the certificat of the vicar general de J3» the 
words which were universis clericis ^ lUcratis per totutn 
diocesim D. the plaintiiF pleads the general pardon, 3 Jac^ 

!• Resolved, the official cannot certifie excommunica* 
tion, for none shall doe that but he to whom the court may 
write to assoil the party, as the bishop and chancellour of 
C. or O. and for that^ iJF a bishop certifie and dye before 
the return of the writ, it shall not be received, but the sue** 
ces&or shall doe it, and one bishop shall not certifie an 
excommunication made by a bishop in another conrt, but 
a bishop after election before consecration may, and so 
may the vicar general^ if it appear that the bishop is in 
remot's agendia; 2. The certificat is insufficient, because 
by the particular direction to the clerks of D. Uie kings 
court and all others are excluded, and so a protection in 
one court serveth not in another, and excommunication is 
suqh a thing as the court of the king hath conusance, and 
therefore the sute and the cause are to be expressed in the 
certificate that the kings court may judge of the sufficient 
cy , and if it be insufficient (as if a bishop certifie an excom* 
munication made by himselfe in his own cause) the court 
may write to absolve him* If the certificat had been good 
the point was, whether the general pardon dischargeth an 
excommunication or not. 



Whitlocis Cascj 6 jfac. fo. 69* 

A REVERSIONER upon an estate for life levyes a 
fine to the use of himself, until mariag« of his son, and 
then to the use of himself for life, with power to make 
leases, so that they exceed not 21 years, or three lives^ 
reservinK the ancient rent, the remainder to his son in fee^ 
the son is maried, the father maketh a lease for 99 years, 
if two shall so long lite, reserving rent to him, his heirs, 
and the reversioners, this is a good lease. 

1. Resolved, he had pursued his authority, for if be 
had a particular power to make leases for 21 years, or 
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three lives, he cannot make leases determinable upon lives, 
but having a general power to make leases, so that they 
doe not exceed 21 years, or three lives, he may. 

2. The rent reserved goeth to the son, although that he 
who reserved it had but for life, because the lease for 
years hath no being out of the lease for life, but out of the 
fee, and in judgement of law proceedeth both in construc- 
tion upon the limitation of uses, but the most safe way 
here had been to reserve the rent generally, and left it to 
Uie distribution of the law* 



Greenelyes Case^ 7 yac.fo. 71. 

BARON and feme, tenants in special tail, the baron 
infeoffeth P. G. and dyeth, the fera^ dyes, the sonne 
enters, and leaseth to the plaintiff. 

1. Resolved, if baron jointenant in special tail with bis 
wife, had made a feoffment, or had been disseised, at the 
common ley, and dyed, and the feme before entry dyed, 
this is a discontinuance to the son, because he cannot enter 
as heir to bodi, but if the feme enter, the discontinuance 
is purged* 

2. The estate which the feme had jointly with her 
baron is within the purview of the sUtute of 32 H 8. c. 
20. That no fine levyed by the baron sole of lands of 
the feme shall hurt her, and within the statute of West. 2. 
c. d« 

3* The entry of the son is lawful, although he claimes 
not as heir to the feme, as the statute speaks, but as heir 
to both,,because he is within these words, or to such as have 
right by the death of such wife, and this is to be intended 
of discontinuances made by the baron, and not of a rightful 
barr of ^ the issue, for they cannot avoyd it, and the 
statute is that they may enter, which they cannot doe 
where they are barred ; and if the feme enter within 5 
years, as she may after a fine levyed by the baron, this 
doth not take away the future barre of the issue, and if 
she enters not within 5 years, she also is barred : baron 
tenant in tail, the remainder to the feme in tail, makes a 
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feoffment, the feme may enter after his death* by this 
statute ; but if the baron suffer a recovery she shall not 
enter, in the case at barr the son may have a formeJan at 
the common law, and where before this statute blcum in 
vita, or turcui in vita did lye, entry is given by this sutute, 
and not otherwise* 



The LordStaffords Casey 7 Jac. fo. 73. 

THE queen reversioner upon an estate tail grants the 
reversion to T. T. in tail upon condition is to have ^ror- 
Adam reversionem in fee, the condition is performed, the 
Lord Stafford tenant in tail levyeth a fine, his issue is 
barred. 1. Resolved, that a condition of accruer may be 
annexed to a thing which lyeth in grant, and to an estate 
tail, as if lessee for life be the remainder for life, with 
condition of accruer to the first, this is good, and yet no 
merger of estate ; four things are requisite to an accruer ; 
1* A particular estate as the foundation, erg'o, a lease at 
will shall not be ; 2. The estate ought to continue in the 
grantee until accruer, therefore if the grantee alien and 
purchase, the condition is tolled, but quaere if the tenant 
alien upon condition which is broken, if the fee shall 
acrew, but grantee may grant part of his estate, as if lessee 
for life make a lease for years, he may perform the con« 
dition after, so may tenant in special tail, after he is 
become tenant in tail after possibility. See. so may the 
surviving jointenant and the heir ^of tenant in tail. Aa 
instant is sufficient to support an accruer, as if the condi- 
tion be, if the lessee be ousted eo instante^ that the ouster 
is the fee accrueth, but if lessee for years accept a con- 
firmation for life, the condition is gone: but it is not 
necessary that the estate of the grantor or lessor continue, 
because by his own act he shall not defeat his grant ; 2. 
It ought to vest at the time of the condition performed, or 
never, and for that, rather that it shall not vest at this 
time by performance of the condition, the fee without 
office or other ceremonies be devested out of the king | 4. 
It is necessary that the particular estate and the condi- 
tion because the deed, or two deeds delivered at the same 
time, for in law they are but one grant, and by tlie con- 
dition performed^ he had fee from the delivery. 



1 
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Resolved, pratRci* reversionem signifies the reversion 
irhich the queen had, viz* that which depend^ upon both 
the estates tail, and so was the intent ; also she granted, 
omnia prtnnUsay which maketh it cleer* Resolved also^ 
that these words will and declare, doe amount to a grani^ 
and are so used in patents of liberties, and things to take 
effect infuturo. Tenant in tail, the remainder in tail, the 
remainder to the king; tenant in tail suffers a recovery; 
this doth not barr the remainder in tail, because the issue 
in tail is not barred, and therefore the reversions and re- 
mainders in tail are preserved by the statute of 34 H» 8. 
c. 30. 

Lastly, resolved, if the reversion in fee had remained 
in the crown, that the fine levyed by Ed* Lord Stafford 
the father, had not barred the lord that now is. Notlyts 
Case, 31 Eliz^ com. banco* 



Wka Wields Case^ 7 Jac. fo. 78. 

W. W* seised of land, to which he had common appur« 
tenant, aliens 5 acres to one who in replevin counts that 
he and those, whose estate. he had in the said 5 acres, 
have had common there, &c. and good* 1. Resolved, 
although by purchase of part of the land in which, &c. the 
common appurtenant is destroyed in all, yet it is not so 
by alienation of part of the land to which but all remaines 
without damage to the tenant of. the land; 2% That the 
pleading of it was sufficient* 



' Vintfors Case^ 7 Jac.fo. 80. 

ONE was bound to stand to the award of W. R. and 
revokes the submission, the obligee brings debt. 1. Re- 
solved, the countermand is good, for an authority coimter- 
mandable by the law cannot by any way bee made ir- 
revocable ; 2. Although that the plaintiff doth not show 
that the defendant had given notice to the arbitrator, yet 
it is good, because this is implied, for without notice the 
revocation is voyd ; 3. The obligation by the counter- 
mand is forfeited, because he doth not stand to, &c. when 
he countermands it. 4» By his own act he had made the 



240 An Abridgtnml of [lib. viii. 

condition impoBsible ; ergc^ the obligation is single, if one 
bindes himself to give license to carry wood, &c. for a cer* 
tain time, if he give it, and disturb himi the obligation is 
forfeited. 



Sir Richard Pexhaks Case^ 7 Jac* fo. 83. 

SIR R. P. seised of lands, part whereof is hplden in 
eapite^ deviseth 100 sheep, 10 bullocks, and 10/. quar- 
terly, to one with clause of distress, and that the grantee 
shall hold his courts for his life, for rent arrear for two 
years, the grantee avoweth. 1. Resolved, a devise of rent 
out of all is good, and taketh eflfect out of two parts, and 
aa to the third is void ; 2. The grantee shall have an 
estate for life in the rent, and so he shall if it be granted by 
deed, also by the intent of the devisor it appears that the 
grantee shall hold courts, and have lOA per atmumy for 
his wages and quarterly here had relation to rent only, 
because the word ety disjoyneth it from sheep and bul- 
locks, and judgement given for the avowant. 



Buckmer^ Case^ 7 yac. fo. 8$« 

T. B. gave a house in gavelkind to M. his eldest daugh- 
ter in tail, the remainder of one moity to J. a second 
daughter in tail, the remainder of the other moity to K. » 
third daughter in tail, with crosse remainders to J» and K« 
M. discontinueth and dyeth without issue, J. dyeth without 
issue, K. dyeth, and her issue brings a formedon in the 
remainder, and good, although several remainders, for 
they depend upon one estate, and commence by gift at one 
time. In actions real, in which title is expressed, a man 
shall not have one writ for lands to which he had several 
titles, as in escheat, cessavit, writ of mesne, &c. but he may 
have a writ of ward of land only, although it be by several 
tenures, nor one formedon upon two distinct gifts, where 
the foundation is several, but he shall have it if there be 
one gift, although it take effect, at several times, because 
the foundation was joint and single, as upon a gift in taiU 
to brother and sister, who dye without issue, or if the 
brother dye without issue, and the sister dye having issue, 
who dyes without issue, he to whom the remainder limited 
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shall faavb one fomiedoDy although it vests at several: 
times^ so in an estate tail to father and son, and. so here*- 
In aedons real^ founded upon torte, a man shall have one 
writ to recover lands, to which he had several tides, as ia 
an assize, a writ of entry, &c« but in a writ of entry upon 
disseisin made to my mother, and her sister coperceners^ 
because their title is in the writ, it appeareth he ought to 
have several actions ; but in personal actions, one may 
comprehend several torts, and causes of actions, as tres* 
passe for tresspaftse made at several dayes and places# 
waste upon several leases, and so of debt* iVbto, if a re» 
mainder be executed, issue in remunder shall not have a 
formedon in remainder, but in the descender, and count 
of an immediate gift, but if there be a lease for life to one^ 
the remainder in tail to A* the remainder in tail to B. A# 
dyes without issue, if fi. be chased to his formedon, he 
shall not count of an immediate remainder, but shall shew 
the first remainder to A* and that he is dead without issue i 
d. In formedon in the remainder or reverter, omission of 
issue inheritable in the pedegree of the demandant abates 
the writ, but not upon the part of the particular tenant; 3* 
The demandant must make mention of the son who sur«* 
vived the father, to which son the land descended, but 
was not seised by force of the tail, but he shall name him 
son, but not heir ; 4« The demandant in a formedon in tho 
descender must make himself heir to him that was last 
seised, and he to the donee. Note here, because K« was 
never seised, the writ shall say rcnumere^ not descendere^ 
and. the writ was, remanstt jus^ because a discontinuance^ 
otherwise it shoidd be tmemcnta remomerunU 



PraUncei CaiCi 7 ^ac./o* 89» 

THE plaintiff pleads uk barr of avowry, that R* 1^^ 
devised to I« his son, who leased to him i^ the avowant 
replieth that after die devise, R. F« made a feoffment to 
the use of the said I* upon condition that he shall suffer 
his executors to take away his goods, and the estate limit* 
ed to him was for sixty years, if he should so lo0g live^ 
with diverse remainder over, and that after the death of F*. 
I* hindered the executors to carry away the goods« 
whereupon T. in remainder entred, and judgement given 
for the pUdntiff*r 

SI 



242 An Ahriigmad of ^iB^^ir. 

1* Resolv. although the coactitioii be taken stricdy, the 
uses to I. only, and to his hein, are only avoided by it ; 
2. A disturbance by parol is no breach of the condition, 
and because the avowant did not shew a special ^sturb* 
ance, his replicadoh was voyd ; 3. I. ought to have notice 
of the condition being a stranger to it, or otherwise he 
cannot break it, as a copy-holder shall not forfeit for 
denial of rent to him to whose use a mannor is transferred 
before notice, but he who bindes himself to doe any- 
thing must take notice at his peril, because he hath taken 
it upon him ; 4. Although that die title which the plaintiff 
had made in barre to the avowry be destroyed, yet he 
shall have judgement, because hie count is good, and 
anodier title (that is, to have the land for sixty years, by 
force of the uses declared upon the feoffment) b given 
ixnto him by the replication, although that the title which 
he made for himself be destroyed, yet the court must 
adjudge upon aS the reccHxl, and judgement was entred 
for him accordingly. 



Edward Foxes Cast^ T yae.fh* 93m 

A REVERSIONER upon a lease for life, the re- 
mainder for life in consideration of 50/« demiseth, grant- 
eth, &c. his reversion for 9^ years, rendring rent, this is 
a bargaitt and sale, and there needs no attomement, for 
the words of bargain and sale are not necessary, if tiiere 
are words which tantamount, as if at the common law one 
had sold his land, an use had been raised to tiie vender 
because their intent so appeared; so here : but if it appear 
diat their intent was to passe it at the common law, as if 
a letter of attotil^ be made to make livery, the use had 
not risen, and here appeareth their intent to passe it as 
a bargain and sale, because itent is reserved presently, 
therefore it is reason that he shall have the rents of tlUl 
particular tenants pvesendy, which cannot be if it passe 
Aot by bargain and sale, and inroUment is not necessary, 
because a tearm for yeares only passeth in this case, and 
uo freehold. See Sir HovfUmd Heywarda Case, a report 
lb. 35. 
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Mathew Mannings Cuscy 7 Jac. fB* M. 

LESSEE for years is bound in 200 markcs to W. C« 
and devtseth to his wife for life, and after her death to M* 
M. and makes his wife executrix, who agrees and dyeth 
intestate* M. M. enters^ and takes administration of the 

g>ods ^not administred. W. C. brings debt against him. 
esolved, that M. M. takes by executory devise, and not 
9s a remainder, and the estate Iifiiited to him in construcr 
tion precedeth the limitation to the wife, as if he had de- 
vised that if the wife dye within the term, that then M • 
M . shall have the residue, and also devised it to his wife 
for life ; 2. This case is most strong, because a chattel 
which may* vest and revest at pleasure of the devisor, 
without mischief to the proedpe; S. A devise of die termi 
and occupation hereof, all one, (viz.) so many years as 
the feme shall live, the remainder to M. M.; 4. After the 
ezecutrit had agreed^ the first devisee cannot barr die 
executory devise ; 5. A man may devise an estate, which 
he cannot convey by act executed as to his executors^ 
until his debts shall be paid, the remainder over, they 
have a chattel determinable upon payment of the debts, 
ivhich catinot be at the common law. If H sheriff sell a 
term upon a fieri fadas^ and* judgment is reversed4 the 
tiale shall stand, otherwise none will buy any thing upo» 
execution, and judgement was given for the plaintiffy and 
affirmed in error. 



Saspoles Case^ 7 yac*fo* 9/. 

F. and B. put themselves in arbitrament for aH demands, 
sutes. So as the aforesaid award be delivered in writing, 
&c. at the feast of Saint James^ the arbitrator awards that 
B. shall pay 22/. to I^. B. refuseth to pay. F. brings debt 
upon the bond to stand to the award, and good ; 1. Resolv- 
ed, that the award was of both parts, for the one was to pay 
money, and the other to discharge the debt ; 2. Resolved, 
that whereas the plaintiff saith, that the award was made, 
de prttmissiaj which until the contrary be shewed, shall be 
intended of all: when the submission is general, an 
award of part is good, for otherwise the parties may 
conceal one thitfjp ^d make the award void ; but if it be 
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of diverse things in special, Ua quod arbitrium fiat de 
framissiSf an award of part is void, but good without such 
conclusion ; so if two of one part, and one of the other 
part, submit themselves, arbitrament between one of the 
one party and anodier of the other part, is good. 



Sir Richard Letchfords CasCy 7 jfac.fo. 09. 

TENANT by copy in fee (where there is a customs 
ihat the heir after the death of his auncestor, within three 
courts and proclamations made, shall be barred if he 
claimed not) dyes, his heir beyond the seas until three 
courts and proclamations pas§e, and returns, and claimeth 
to be admitted, he is not barred no more than by non- 
claim upon a fine ; ergo^ this custome shall be construed^ 
if he be within the realm, of full age, &c* but if he go 
over the seas after the death of his auncestor, he shall be 
barred, as in case of a fine ; 2* Resolved, although he war 
not in the kings service, this is not to the purpose, be-- 
cause by intendment he cannot have notice i but a mulier 
puisne over the seas shall be barred by the dying, seisea 
of the bastard eignty for the right of the mulier is barred, 
and the bastard is made mulier^ although that a descent 6i 
the disseisor of a rent or thing which lyeth in grant 
barreth not the disseisee, yet if a bastard eigne^ dye seised 
of it, this barra the mulier. If two daughters, whereof 
one is a bastard eigne^ enters and dyes, before or aftep 
partition, the muHer is barred ; otherwise, if two daugh- 
ters, and one of them had no colour of partition, if bastard 
^8^^y ^^ i^ A« lif<s of his father, having issue, who 
enters after the death of the father, and dyeth seised, 
^ving issue. %irre, if the mulier be barred, mulier ia 
^>arred by descent, before entry of the son of the bastard 
ngne^ as if issue he in venire sa mere^ or the wife of the 
P94tfu:d indowed. 
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y^n Taliats Case, 7 Jac. in second deliverance^ fo^ lOS* 

i 

LORD and tenant by homage, fealt}', and heniot ser- 
vice of 50 acres, the tenant inteoffeth the lord of three 
acres, and after infeoffeth the plaintiiFs father of three 
other acres, parcel, &c* who dyeth, the lord distreineth 
for herriot, the plaintiiF brings replevin, and good ; 1* All 
intire services to render an intire chattel of profit, or 
pleasure, by alienation of part shall be multiplied, and by 
purchase of part by the lord, extinct ; 2* Personal ser- 
vices for the publique good, which are intire, as chivalry, 
homage, and fealty, shall be multiplyed, and not extinct | 
S. Other personal services, as buder, sewer* &c. shall not 
be multiplied^ but shall be extinct. So of a personal officOt 
and manual labour ; 2. There is no diversity between aa 
intire chattel, be it annual or not, as if it be to reader a 
horse every five years by purchase of part, it shall be 
extinct; 3« If the father of the plaintiff had been first 
infeoffed, and then the lord, the herriot had renmned, 
because there the father of the plaintiff held by a several 
herriot before the lord was infeoffed; 4. But herriot* 
custome^ by purchase of part, is not extinct. 



Doctor Bonhams Caae^ 7 ^ac* fo* 1 14* 

THE President and Censors of the College of Physx- 
tians in L. by colour of letters patents of H. 8. and the 
statutes of 14 iT. 8/ and 1 Mar. fined and imprisoned 
Doctor Bonham^ for practising of physick in Lr without 
their allowance, (the fine to be paid to them,) and also 
for contempt made to the college, whereupon he brings 
false imprisonment, and adjudged for the plaintiff. 

1* Whether a doctor of one university or other be 
within the act. 

% Admitting that he is, whether he be within the ex- 
ception in 14 H. 8. Justice Daniel held, that such a 
doctor was not within the body of the act, and if he were, 
yet he is within the exception, but War burton, e contra, for 
both points : Cooie spake not to them, but they all agreed 
Aat tne action was maintainable for two other points. 

U Whether the censors have power to fine and impri- 
son. 
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2. Admitting that if they have pursued it, the censors 
have no power in this case to imprison the defendant, for 
they have no power to punish by fine and imprisonment^ 
those who practise without their license, but those prac- 
tisers who tnisadminister physick. 

1. Because the clause that none shall practise without 
their license, and the clause which g^veth to thein the said 
power, are distinct clauses. 

2* The first clause imposeth another penalty, and 5L 
€very moneth that he practiseth, but leaveth the evil ad- 
ministration of physick to be punished by the college, be» 
cause this is uncertain. 

3. To make one punishable by the first branch, he ought 
,to practise by a moneth, otherwise it is by the second. 

4. By this way they shall be both judges and parties in 
one cause. 

5. If doctor B. shall be punished by Sh by the moneth, 
and slso at their pleasure, he will be often punished for 
one offence ; 2. Admitting that they had power, yet they 
have not pursued it ; 1. Because the president, who hath 
ho power, joined with them ; 2. The nne Was imposed for 
not appearing before the president and censors, and the 
president had no power ; 3. Half of the fine beloiigS to the 
king ; and here all is to be paid to them ; 4. The impri<« 
sonment ought to be presently, as upon the statute of IV. 
2. cap. 12. ; 5* Their authority being by patent and sta- 
tute, their proceedings ought not to be by parol, and the 
rather, because they claim authority to fine and imprison* 

6. It shall be taken strict, because against the liberty of 
the subject, therefore, before 1 JUan the gaoler was not 
bound to receive them, and this doth not inlarge their 
power, but that the gaoler shall forfeit double the amercia-^ 
ment if he refuse. Admitting the replication voyd, al« 
diough that the college demurr upon it, yet the plaintiff shall 
have judgement, because in the barr the defendants have 
shewed that they have imprisoned him without cause, for 
upon all the pleading it appeareth that he had cause of 
action; but if a barr be insufficient, and by the replication 
it appears that the plaintiff had no cause of action, he shall 
not have judgement. A count may be made good by barr, 
and a barr by replication in matters of circumstance, but 
not of substance. See there seaven things observed by 
Cooie^ for the better direction of the president and com«* 
minalty of the said coUedge hereafter. 
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The Case of the City of London, ^ijac.fo. 121. 

IT is a good custome within a city that a foreigaer 
within the aaid citie shall not sell things by retail, and it 
is good also upon pain of 5/. but it is not good by charter ; 
therefore cities which are incorporate within time of me* 
mory cannot have such privileges without parliament : so of 
a cuatomei that goods forein bought and forein sold, shall 
be forfeited : so one may prescribe to have a bake-house 
in a town, and that no odier shall have one there,, and the 
statutes which provide that every one may sell in retail, 
or in grosset extend only to merchants, siiens and dem« 
aens, who export and import things vendible* Three in- 
conveniences by confluence of people to London^ Sec* 



The Case of Thetford Schoole^ 7 Jacfo* 13a 

LANDS of the yearly value of ZSh in an. 9 EL waa 
devised by the will of Thomas Fulmerstone^ to certain per* 
sons and their heirs for maintainance of a preacher, four 
dayes in the year, of the master and usher of a free gram- 
mar school, and four poor people, viz» two men and two 
women, and a special distribution was made by the testa- 
tor, amongst them of the said revenues, (piz.) to the 
preacher one certain sum, to the schoolmaster and usher 
other certain summes, and to the poor, &c. amounting in 
toto to 35/* per annuniy which was the annual profits of 
, the land at that time, and after, the lands becafie of a 
greater value, (vtz*) 1001. per annum* Question, whether 
the preacher, school-master, usher, and poor, should have 
only the summes appointed to them by the foondert or 
that the revenew and profits of the land shall be imploied to 
the increase of the stipends of the preacher, school-master, 
&c» or in what manner the surplusage should be imployed^ 
And it was resolved, that the revenew and profit of the 
aaid land should be imployed to the increase of the stipend 
of the preacher, school-master, usher, and poor, and if any 
surplusage remain, the same to be expended to the main- 
tenance of a greater number of poor, &c. and nothing 
thereof to be converted to the devisees, or their one use. 
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and this resolution is grounded upon apparent reason, for 
if the lands shoutd decrease in value, the preadier, school* 
master, &c. should lose, so when the lands doe increase in 
value, {pari rationed they should gain. Vide siatutum tern" 
fkariorwn ha semper quod pia CsP cekberrima voluntas dana^ 
iorum in omnibus teneatur Es? perpttuo sanctissime perse* 
veret* 



Turners Case^ 8 Jac* com. banco y fo. 132* 

IN debt against an administrator he pleads recoveries 
liad against him in the court of C* which amounts to all 
which he had^in his hands, the plaintiff replyeth that one 
is by covin, and that the other recoveror had accepted a 
composition, and that the defendant delayed to accept a 
release to defraud the plaintiff: adjudged for the plain- 
tiff; 1* Although that two recoveries are without covin, 
yet the composition so operates that nothing shall be ac* 
counted administred, but only so much as he hath paid by 
composition, and the converting of any part to his own 
use, and the deferring to accept a release, is against the 
office of an executor, and shall not aid him ; 2. The barr 
is insufficient, because he hath not shewed that the court 
of C. had power to hold plea of debt ; 2* Because he hath 
not shewed that the testator was bound in an obligation^ 
and if it were only upon contract, the administrators were 
not chargeable in debt; 3. Be the replication evil, yet be- 
cause the barr is insufficient, the plaintiff shall have judge- 
ment, because he had not shewed any thing against him- 
self, but if it appear by th^ replication that he had no 
cause of action, he shall be barred* 



Marif Shipley s Case^ 8 jfac. fo. 134. 

AN action of debt against an executor of 200/. the de« 
fendant pleaded plene administravit^ the plaintiff repliea 
that the executor had assets, the jury found assets to the 
value of 172/. judgement was given to recover the whole 
debt of 200/. and damagesi and costs of the goods of the 
testator* S. &c. et si non^ then the damages of the proper 
goods of the defendants 
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Sir yohn Nedhanu Case^ 8 Joe. conu hdncs^fo. 135* 

IN debt aB administratrix upon admimstradon com* 
mitted by the Bishop of R« the defendant pleads adminis- 
tration committed unto him by the Dean and Chapter oif 
C« 8ede vacante^ because the intestate had bona notcAikax 
^c» i the plaintifiP replies that that administration was re- 
pealed : adj. for the plaintiff* 

1. ResoU Because it i& not shewed that the intestate 
had bona notabiliaj &f c. it shall be intended that he had not^ 
and yet the administration is not voydv but voydable. 

2. Before the repeal of administration committed by 
the metropolitan, the inferior ordinary may commit ad- 
ministration, because this is by the repeal declared voyd 
ab initio^ and.an administration is but an authority which 
may well commence infuturo* 

3. The committing of administration to the obligor hath 
not extingmshed the debt, bjecause it is in anothers right, 
otherwise it is, if the obligee himself make the obligor his 
executor, because this is his own act, de bonis defuncH 
trina dUposiiio ; U Necessitate^ ut Jitneralia i 3. Utilita* 
tts^ that every one shall be payed in due order ; 3. VabaV' 
taUs^ as legacies. 



Sir fronds Barringtons Case^ 8 ^ac* conu banco^fo. 136» 

THE Lord R. granted wood within a forest, in which 
the plaintiff had common, which grant is confirmed by 
statute, the grantee cuts wood, and incloses it, the coogi- 
xnoner shall lose his common for seven years. 
^ 1. ResoL The grantee had an inheritance to take in 
another soyl, and the soyl is to the Lord U. ; 2. Although 
the grantee had not the inheritance, yet the statute extends 
to him, and he may inclose, 'for the statute is, or any 
other person to whom wood is sould ; 3* 22 E, 4. cap* f • 
extends to wood which one had in severalty, and not where 
another had common there ; for at the common law, one 
who had wood in a forest cannot inclusor against a com- 
moner, but if it be his several wood, he might inclose,^ 
parvo fossato, &Pc« for three years* 

92 
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4. The said statute is as a conveyance between the king 
and his subjects, which taketh not away the right of third 
persons, as the commoner here is. 

5. In the said statute there is a clause that he may in- 
close without suing to the king, or other owner, so that 
power is given against them, and not against a commoner. 
Beasts of forests are hart, hind, hare, wild boar, and wolf: 
of chase, buck, doe, fox, martin, and roe. 

6* By the statute of 35 H, B. cap. 17. he is barred of 
his coiftmon, which provideth that no beasts shall be suf- 
fered to come there for seaven years* 

7. The statutes which concern forests are general, be- 
cause they concern the king, and the court shall take no- 
tice of them. 



Doctor Druries Caacj 8 ^ac, Jo. 141. 

DOCTOR DRURY recovers agunst B. who is out- 
lawed, and taken by capias utlegatunij and escapeth, the 
utlary is reversed. Doctor Drury sueth execution, B« 
brings an audita quttrela^ adjudged that it lyeth not. It 
was resolved, that if A. be in execution at the sute of B. 
upon an erroneous judgment, and after escape, and after 
the judgement is reversed by a writ of error, the action 
against the sheriff is extinct, for he may plead mU tiel 
recorde. But until it be reversed, it remaines in force, 
be it never so erroneous ; and if the partie have judgement 
and execution upon the escape against the sheriff or gaoler, 
and after the first judgement is reversed, yet for as much 
as judgement upon this collateral thing is executed it shall 
remain in force, notwithstanding the reversal of the first, 
7 Hm 6. At. Yet it seemeth to me, he may have remedy 
by audita querela^ for that the ground and cause of the 
collateral action is disproved by the reversal of the first 
judgement, a difference between mean acts, compulsatoiy^ 
and voluntary, and between a recovery by eigne title, and 
reversal of a recovery. 
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Davenports Cascy 8 Jac.Jo. 144. 

TENANT for years of an advowson granteth proxi-' 
mam adwfcationem &P donationemj si eadem eCcleaia contin" 
gerit vacua fore durante terming^ iifc. And afterward 
surrenders his terme, yet if the prochin avoydance be 
within the terme, the grant is good, for years cannot de- 
termine, but the effluxion of time, and the law implyes a 
limitation, if the church doe come voyd during the terme : 
for expressio eorum qua: tacite insunt nihil operatur : like- 
wise if a lessee for years grant a rent charge, and after 
surrender, yet for the benefit of the grantee the terme hath 
continu^ce, although in ret veritate^ it is determined, and 
the grantor himself shall not derogate from his own grant 
to make it voyd at his pleasure. 



The Six Carpenters Casey 8 Jac.fo. 146* 

IT was resolved when entry, authority, or license, is 
given to any by the law, and he abuse the same, in thiscase he 
shall be a trespassor ab initio : but where entry, authority^ 
or license, is given by the party, and he abuse the same, 
there he shall be punished for his abuse, but he shall not 
be said to ht a trespassor ab initio ; and the diversity is 
this, because the law doth judge by the act subsequent, 
quo animoy or to what intent he enters, acta exteriora judi" 
cant interiora secreta : but when the party giveth autho- 
rity, &f c. to doe a diing, he cannot for any subsequent cause 
punish the same. 

1. The law doth give authority of entry into a common 
inn, tavern, &c. 

2. The lord to enter and distrein. 

3. To an owner of the soyl to enter and distrein damage 
feasant, 

4. To him in reversion to view if waste be committed. 
5* To a commoner to enter into his land to view his 

cattel, &c. 

But if he that enters into an inn, &fc. doe trespasser 
or take any thing away, or if the lord that distreins for 
rent) or owner for damage feasant, labour^ or kill the dis« 
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tresse, or he that enters to view waste^ bruse the hottse^ 
or stay there all night, or if a commoner sell tymber ; in 
these cases and such like, the law jodgeth that he entered 
for the same purpose ; and therefore the act that doth 
demonstrate this, is to be a trespasse, and he shall be a^ 
tt'espassor ab initio : It was resolved, that the nonfeasMSf 
or not doing of a thing is not any trespasse, where the law 
giveth license or authority to enter, (viz*) to deny to pay 
for wine in a tavern, is not a trespasse, but the tavemer 
may have an action of debt, 12 £^ 4. B. If a taylor over- 
value the making of a garment^ and the necessaries there.* 
unto, he shall not have an action of debt for his own values, 
unlesse it be specially agreed upon before, but he may de* 
tetn the garment, untill be be payd or satisfied i and if the 
party sue for the same, the jury shall set down the value, 
and the taylor shall have no more, but be barred for the 
rest : likewise an ostler may detein an horse, &c. Tender 
of sufficient amends for damage fesant before the dis- 
tresse taken, is good, 9n^ the taking of a distresse after- 
wards is wrong j tender after the taking|of a distresse, and 
before the impounding, maketh the deteining wrong, but 
not the taking; but tender after the impounding com* 
meth to late, for then the cause is put to the tryal of the 
bw» 



Edward Jlihams CasCf 8 yac. fo* 15a ib dower and 

pleaded*^ 

N» seised in fee of lands in W« and G. deviseth the 
lands in G* to his younger son for life ; it was agreed 
between the eldest son and the widow of T. N. that she 
should release her dower in W. she releaseth unto him^ 
9mnes actiones demand^ &Pc. ncc non omnem dotem W 
tiiulum dotisj &Pc« dc aliquibua terris in W* both the sons 
d^e, she brings dowre of the lands in G. and judgement 
givenfortohe demandant 

!• R€9oL A release of all actions to him in the rever- 
sion barreth not dowre, because she had no cause of 
action against him, but against the tenant of the free hold^ 
but a release of all her right to him in the reversion ex- 
tinguisheth dowre, for a release of right barreth acddns, 
hut a release of actions barreth not a right, if there be 



i.iB«nii.] ' Sir EJbmd ColU^s Reports^ 253 



other mettiB td c<mie to it ; otherwtse not, as if the 
see release all actions to the heir of the disseisor, die right 
is extinct, otherwise it is if the release be to the disseisor, 
and a discent after> or if the release be to the lessee for 
life of the heir $ a release of all actions real and personal 
is no barre in a writ of errour, but a release of a wnt of 
errour is ; a release of actions is no barr to have execu- 
tion ; if he be not put to a scire facias^ a release of a 
thing due before the time of payment thereof, u good : 
fpiercia is more than an action, for by that the cause of 
action is released; by release of sutes, executions are 
barred, for none shall have execution without sute for it, 
so it is of all duties ; but a release de querelis infecth^ in 
that case barreth not dowre ; by release of titles dowre is 
barred ; and by release of demands, which is the most 
ample release of all.^ 

2. The collateral agreement is not of any force or 
effect, but general words ought to be qualified by apt 
words contained in the same deed, as in this case, mihi 
contingent per mortem dtcti T. viri met dealiquibus terris 
in W* 6fc. and so extends not to any land in G. but re- 
straineth the general words to the lands in W« only : quando 
carta continet generalem ciawulaniy pOMteaque descendit ad 
verba speciala^ qwt clausulw generali sunt consentanetCf 
interpretanda est carta secundum verba specialia : as if a 
man grants a rent in manerio de D» percipiendum^ in 100 
acres^ parcel thereof, with clause of distress in the 100 
acres, the rent shall issue out of the 100 acres only. . 



Arthur Blaciamores Case^ 8 Jac^fo* 156« 

THE defendant is named gent, in the original writ, 
but by negligence of the cursitor he is outlawed by the 
name pf knight ; this is amendable at the common law, 
but in case of the king, default of the court was amend- 
able at the common law, as erroneous entrance" of the 
continuance, essoyn, {sfc. and any part of the record the 
same terme ; and therefore diverse statutes of amendments 
were made, one of the last whereof was 8 H. 6. cap. 12. 
vhich was more large, and extends to process, and to 
seven other things, to records, pleas, parols, warrants of 
attorney, to writs original and judicial, pannels, and re- 
tumesi'that is, where it was the misprision of the clerke, 
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* and only the default of the clerk by negligence is amend' 
able, but not by his nescience, as if an action be brpught 
against executors in the debet and detinet^ or if it be fidse 
Latine, but if a word which is not Latine be written for a 
Latine word, this is amendable, as imaginavit^ for imagi^ 
natus est : in a writ of trespasse against diverse, if it 
abate for default against one, it shall abate against adl, i^ut 
if it be for matter in fact only, as for misnaming one de* 
fendant, it shall abate only against him; omission or 
addition which doth not alter the form is amendable, as if 
del gratia be omitted : voluntary or negligent keeping of 
records by the clerk is amendable by other parts of the 
record, or by exemplification: count or plea in barr, ^c. 
which wanteth substance, shall not be amended in another 
term, but default in the colour (because this is the default 
of the clerke) shall be ; a record shall be amended in 
another term by the paper book, and a thing apparent to 
be the fault of the clerk shall be amended in another 
teim, as rien luydoit det hocj &Pc* &f pradictus fond pro 
yuarent* nisi prius shall be amendea by this statute, if 
power be given to the justices to proceed, otherwise not, 
as if issue joyned in the record be mistaken in the nisi 
prius^ it shall not be amended, but misprision of damma- 
ges shall be, because this is not materisd to the issue, and 
it is the default of the clerk : warrant of attorney, and 

' returnes are amendable by this statute, but if there be none 
at* all, it is out of the sutute; and because this statute 
leaveth many cases without remedy, the statutes of 32 If* 
8. cap. 30. and 18 EL cap. 14. were made : ten mis- 
prisions as yet not remedied. 

1. Variance material between the original and the 
count. ' 

2. Want of substance in the original or count. 

3. Insufficient tryals. 

4. If a coroner returnes the jury where the sheriff 
ought. 

5. Lack of name of the sheriff to the return. 

6. Where no return is indorsed upon the venire facias. 
7* When one who is not returned giveth a verdict* 

8. Pleas of the crown. 

9. If it appear to the court that he who hath a verdict 
bad no cause of action. 

10. Error in law. 
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GASES IN THE COURT OF WARDS. 
Mights Casfy 7 Jac. fo. 163. 

1. RESOLVED, if I. M. purchase lands to him, and 
an infant in fee, it cannot be averred that this was to 
take away the wardship, because he never was sole 
tenant to the king. 

2. No feoifment that I. M« can make of his moity^ 
can 1be averrM to be by collusion, &c. because without 
feoffment no wardship shall be, and also the statute speaks 
of sole seisin. 

3. A feoffment to the wife or younger child cannot be 
averred to be by covin, &c. upon construction of the 
statute of 32 & 34 B. 8. where collusion cannot be aver- 
red by the statute of Marlebridgey it cannot be now to 
seize all the land, but it mafr be for the third part which 
belongs to the king : if a third part be left to the king, no 
averement of covin may be for the other two parts : the 
father makes a feoffment to diverse uses, the remainder to 
his second son and dyeth, his eldest son dyes, the secontl 
son shall not be in ward by averment of covin. 



Dtgbies Cascj 7 yac» fo. 165. 

TENANT of the king conveys his lands to the use of 
himself for life, the remainder to his son and heir in tail, 
and after is attainted of treason, the king shall have no 
wardship of any part of the land by 32 & 34 H. 8. because 
there is no heir, and livery must be sued in the name of 
the heir, but the king shall |have wardship in such a case 
before 26 H. 8. because there was an heir. 



The Earl of Cumberlands Case, 7 Jac.fo. 166. 

£. 2. granted the castle and mannor of S. in tail to R. 
C. H. 6. granted the reversion to T. C. if the tail be good^ 
if not he grants it in possession, this is good one way or 
other, and so are many patents from time to time. 
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Paris St9Ughter9 Case^ f Jac.fi^ 168. 

fiY mandamus it was found that P. S. dyed seised 40 
El. and held of the queen in common socage, 7 yacobi a 
melius inquirendum was awarded, whether he held of the 
ling by common socage, or in chivalry, and it is found 
that he held of the queen by chivalry* This writ of melius^ 
&c. is repugnant, and giveth no authority to find this office, 
because a tenure cannot be of the king, in the time of 
queen Elizabeth^ and therefore a new writ shall be award- 
ed, but if the first melius be good, no other shall issue ; 1. 
For avoyding infinitenesse ; 2» A diem chmsity &c* shall 
not issue upon a dtem^ &c. nor a mandamus upon manda* 
mus, so a melius^ &c. shall not issue npon a melius^ &c« ; 
d. If an office be found against a subject, he shall have a 
traverse, and if upon that it be found against him, he hath 
no remedy : so the king shall have but one office, and a 
melius^ and no more, although that a tenure be found of 
two subjects, or one hath an ouster le maine^ the king shall 
not reaeise without a scire facias. 



Toursons CasCf 8 ^ac. fo* 1 70. 

IF tenant of the king commit felony, 1 Jacohi^ and 
after is attainted, an. 3. for the same, and after in on. 4* 
aU is found by office. Now this office shall have relation 
to the time of the felony, to avoyd all mean alienationa 
and incumbrances, but for the mean profits it shall have 
relation to the time of the attendor, for then the kings 
title appeared of record, and the like law is of an ideot. 
But in case of a ward within ase, the king shall have the 
mean profits from the death of the auncestor, because he 
hath it by reason of his seigniorie, and he loseth the rent 
and services in the mean tfme ; the difference is when the 
king seisethyi^r^ protectionis regia or nomine tbstrictioms^ 
and when ratione priopis recti seu tituli* 
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Sir Gerard FkehmadM Quc^ a Jltu:^ fik. 171. 

SIR Wil&am FkeHooody roceivcr of the reveauca of the 
cftUFt of wards^ in anno 35 £itt« was poascaaed of a iiie»- 
auage aad certain lands in Harron^y in cook. aakL fot a 
tentt of years, in 4UM0 39 JS/ts. be became a receirer g^ 
neral, and was bound in ^obligations of SQO/. a peece to 
make true account, 8cc. And i^ter upon sewal accounts 
he became indebted in great sumes of money, to the qneoii^ 
and being so indebted in consideration of 1,1Q0£ did bar- 
gain and sett the said lease to Jamet Pewiiertom^ which hgr 
mean conveyance came to Sir Gerard FkehvomL Qucstkm 
whether this lease, &c» was extendaUe and lyabk to the 
kings debt, &c* and it was resohred, that the said sale of 
the term was good against the king,, because the term was 
but a chattel, and the sale of the chattels after judgement, 
bona fide^ is good, but not after execution awarded. 

And Cooke^ Chief Justice, said that a receiver or other 
accomptant which is indebted, shaU not be in a worse case 
than a felon or a traytor, that may, after felony or treason, 
and before any conviction, sell, bonajide^ for his sustenance, 
&c* his chattels, either real or personal. 



Hake Caae^ 8 Jac. fo. 172. 

THE heir ward comes to full age, and tenders his 
livery, and bargaines and sells, and dyes, the interest of 
the king is determined, and bargainee shall not answer 
for the mean profits, for the heir had done all that he 
could doe, and no default in him, otherwise if he had not 
tendred it* 



Sir Henry Constables Case, 8 Jac. fo. 173; 

THE son of the tenant of the king is made a knight in 
the life of his father, the father dyes, the son within age 
tenders his livery, by that the mean profits are saved, and 
the king shatt not have the rates within age. 

33 
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Firfil Parters Case^ 8 ^ac. fa. 1 W. 

FJOIGIL PARKERy seised of the mannor of FusheU in 
fee, holden of the king in chivalry of his dutchie oiLpncat* 
ter^ maketh a feoffment of the one half to the use of him- 
self for life, and after to the use of Jl^ry Coney (whom he 
intended to mary) for her life for her, jointure, and after 
he maried her, and then leased the other half to I. €• for 
years, for payment of his debts and legacies, and dyed, 
his heir within age. Question, whether the king should 
have the third part out of the mannor so leased only, or 
out of the whole ; and it was resolved, that it shall be out 
of the whole mannor, although the state of the wife was 
precedent, that is, equally out of both parts. 



THE NINTH BOOK. 

Dowmane Case^ 28 Ettz. com. banco, fo. 7* an assise 

pkaded* 

THE defendant in an assize makes title by a recovery, 
suffered by P. V. to certain uses, the plaintiff confesseth 
the recovery, and saith, that it was to the use of the said 
P. in fee, and traverseth that it was to the uses mentioned 
by the defendant ; the jury found that it was suffered as 
die defendant had alleged, and that by indenture subse<- 
quent, the intent of the parties was declared by them to 
be as the defendant had alleged ; adjudged for the defend- 
ants. 

1. Resolved, that this subsequent indenture directs the 
uses of the precedent recovery by estoppel against the re- 
coveree uid his heirs, and although that it be granted that 
a deed is requisite to the privilege without impeachment 
of waste, yet the estate without deed is good : no aver- 
ment can be taken that the recovery was to other uses 
than are mentioned in a precedent indenture, otherwise in 
an indenture subsequent, because, if uses were declared 
by a precedent indenture, no declaration after shall devest 
them : so if P« V. had charged the land, and then had 
made such a declaration, this shall not devest estates of 
grantees, &c. but no declaration being, the uses by dedara-, 
tion subsequent, be devested. 

2. In all actions between all persons, and in all issues, 
the jury may give a verdict at large, and the statute of W« 
2. cap* 30* which giveth it in assize, is but an affirmance 
of the common law, but a jury cannot find 'a thing imper- . 
tinent to the issue. 

The death of Sir James Eyre^ Chief Justice of the com- 
mon pleas, with an ample and memorable encomium of 
him by Sir Edward Coke^ CsPc. vtvit postfunera virtus* 
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Anna Beditigfeilds Caacj 28 £/fz. fo, 15*' in dower • 

' A COMMON essoyn is allowable in dowre, and the 
statute of 13 £• 2* is to be intended of an essoyn in the 
kings service^ for the statute saith in prerogation of the 
right which is properly diis essoyn, which is for a year 
and a day. 

8. If the tenant of the king dyeth seised of diverse 
manoors, and it is ibond by office that he died seized of 
one, in dowre brought against the heir of fuU age he 
sueHi a circumspecie agatis^ this extends not to more thatt 
is in the office, for this writ is in the nature of an aydt 
prmer^ and the king hath no right to seiee more dian is in 
the office, and as to this mannor it was objected that it 
shadl beaUowed as well as if the heir be within age, for ia 
this case, by the statute of Pruerogat. Regis^cap. 4. that the 
feme may be indowed in chancery : it was answered, that 
by the statute of Bigamia^ cap. 4. ayd shall not be granted 
of the king in that case, and therefore before the statute of 
priKTogaU the king nor other lord could not indow the 
feme, if the heir were full of age, because he is not then 
gardian, and the statute of prmrogat. giveth power to the 
king to indow the wife in such case, if she will, and not 
otherwise : where the heir pleads to dower detinue of 
charters, they ought to concern the same land, and this 
plea is to be allowed, because the feme who detcineth 
charters is not worthy to have dower, and also for the 
privity which is between the heir and her. 

2. The heir ought to shew the certainty of the charters, 
or that they were in a chest. 

3. None but the heir himself shall have this plea, nor 
the heir himself, if he commeth in by purchase, or if the 
feme had them by his delivery, nor if he comes in as 
vouchee having no lands in the same county, or as a 
tenant by receipt, because in these cases he cannot plead as 
he ought, that he is ready to render dower. 

4. A gardian shall not plead it, because the charters 
doe not belong unto him, but he may plead detinue of the 
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wmrd, toil if it te not restored unto^ him unmaried, thf 
feme shsdl lose her dower, and afler, the tenant waved 
Ait (dea, and pleaded unqwes mccmpk, in loyal matri- 
mony) and the Bishop of N. certified that they were 
lawndly maried^ whereupon the demandant had judge- 
ment. 



Case cf AxftruMry^ fo. 20. 

IF there be lord and tenant by fealty and rent, and the 
tenant make a lease for years, and the lessee hath done 
his fealty and paid his rent continually^ and yet the lord 
distreineth the beasts of the lessee for the rent, and avowes 
upon a meer stranger as upon his very tenant. 

Question, whether the lessee be without remedy, for it 
i» a position in law, that a stranger to the avowry shall 
not plead, but hors dt son fee^ &c. But it was resolved, 
that the lessee shall be releeved, and he must allege that 
the lessor is seised of the tenancy, &c« aud the lord shall 
be compelled to avow upon the tenant, and the false 
avowry of the lord upon a stranger, which is not very 
tenant, shall not hurt the lessee against the verity of the 
case, quia Veritas nihil veretur nisi abscondim 

If one come to distrein for damage fesant, and seeth 
the beasts, and the owner chase them out, the party may 
not distrein them damage fesant, but is put to his action 
of trespasse, for the beasts must be damage feasant, at 
the time of the distresse taken, he who distreines for ser- 
vices upon fresh sute may avow upon the land by the 
equity of 21 H. 8. c. 19. if the lord destrein when no rent 
18 arrear, the tenant or lessee may make rescous, and so 
relieve himself. 



The Abbot of Strata Marcella his Case^ 34 Eliz. Jo. 24. 

IN a quo waranto for claiming waifes^ Sec. and fellona 
good, 8cc. the defendant pleaded as to the fellons goods, 
that (the Abbot of S. M. licite habuit ^gavisusfuit them 
until the abby was granted to the king by 27 H* 8. and 
pleads also, 32 H. 8. c. 20. of reviving bf privileges, of 
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abbies, and that the kmg granted a mannor parcell of the 
abby, &f M talia &f tanta prtvilegioy as the late A. had, 
to one by whom he claimed by feoffment, and pleaded not 
the feoffment by deed : judgment against the defendant, 
for the queen, it was said, that the chartev of the defend- 
ant was void. 

1* Because it appears not what estate the abbot had. 

2. Because the defendant claimeth catalla felonum ap- 
pendant to a mannor, because he pleaded a Koffment of 
the mannor, and had not pleaded it by deed, without which 
the privileges do not passe. 

To the first the court answered that it shall be intended 
a seisin in fee until the contrary be shewed. 

To the second no resolution, but it was resolved, that if 
the king grant a mannor, &P bona £sP catella felonum dido 
mancrio 9pectant : these passe although they cannot be ap- 
pendant. 

But for the third exception, judgement was given against 
the defendant : in this case four things worthy of consider* 
ation. 

1. That antient franchises ought to have allowance, aa 
to that, some may be claimed by prescription without 
record, and some by record only, and a charter of the lat* 
ter shall not be allowed, if it be before time of memory, 
if it be not allowed within time of memory, as allowance 
in eyre, or confirmation by the king, but usage will not 
serve, and no more shall be allowed than are confirmed : 
obscure words in these antient charters shall be construed 
according to antient usage, and not according to usage 
at this day. 

2. A man may prescribe in franchises lying in poynt of 
cliarter, with aid of allowance in eyre, without shewing 
the original charter. 

o. If a patent of privileges whereby they are granted 
in fee referre to a grant made before to one for life only, 
this is good, for the relation is to the quality, and not to 
the quantity of the estate. See there what tryals shall be 
allowed by law, such privileges as are antient flowers of 
the crown, as bona &f catalla felonum fugitivorum^ &c. if 
these come again to the K. they are merged in the crown, 
but not those which were erected and created by the K. 
as fairs, markets, parkes, warrens | and the like* 
1 
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Bttcknalls Case, 42 Eliz* com* bancOj fo. 33. 

IF the lord avow for other services then the tenure is 
traversable, if for more services of the same nature, the 
seisin is traversable, for he may incroach and it cannot 
be avoyded in avowry, if it be not for an outragious dis- 
tresses but seisin binds not in ne injuste vexes^ cessavit^ 
assize, rescous, or trespasse, but in them he shall traverse 
the tenure, but issue in tail, successor of a bishop, &c. 
shall avoyd seisin in avowry, and every one may, that 
can shew a deed of the tenure, but none shall have a con^ 
tra formam feoff amenity but the feoiFee or his heirs an in- 
croachment hurteth not where there is no tenure, and if 
an incroachment be of payment at more dayes, if they 
agree in the sum, it doth not prejudice. Seisin in an 
avowry is not traversable generally as never seised of the 
services, because by that means he leaveth no remedy to 
the lord by avowry, but in such a case he shall disclaim or 
plead out of his fee, and so traverse the tenure : he who 
denyeth seisin after the limitation, must first acknowledge 
a tenure, that the lord may have his writ of customes and 
services, as if the avowry be for rent, fealty and sute. 



Htnalowes Case, 42 Eliz. fo. 36. 

AN acUon of debt was brought against Gage and others 
as executors, one of the executors refused before the ordi* 
nary the probate, and the rest of the executors proved the 
testament, it was adjudged^ that notwithstanding that re- 
fusal he may administer the will afterwards at his pleasure, 
for when many are named executors, and some of them 
refuse, and other some prove the testament, those which 
refused may afterwards administer, notwithstanding the 
refusal before the ordinary, but if all refuse before the or- 
dinary, and the ordinary commit the administration to 
another, then they cannot prove at any time, and the ex- 
ecutor that proveth iKe will ought to name every other of 
the executors that refused in every action for recovery of 
debts of the testator, and they may release the debti, du- 
ties; &c. and they which refused may have an action by 
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survivor, and after that executors have administred, and 
have once taken upon them the charge of the executor- ship, 
they cannot refuse at any time after* 

It 18 holden in 2 R. 3. tit. Testament^ 4. that it is but of 
late times that the church had the probate of testaments 
in this land, for it wa& given by an act, &c« and in all the 
nations it is not so, but in England^ and in many places of 
England^ the stewards in their courts baron have probates 
of testaments in their temporal courts at this day. 

Lffnwoodj who waa dean of the arches, and writ in atnw 
dom. 1422, did confess the probate of testaments to be* 
long to the ordinaries de consuetudtne Anglia &P non de 
cvmmunijurej and that in other realms the ordinaries have 
not so, and in another place he affirmeth that the power of 
the bishop in probate of testaments \%fper eonstnsum regm 
& stiorum procerum ab antiqua* And I have seen a book 
in Latine^ published 1573, by the Reverend Father Mat^ 
thexv Parker^ Arch-Bishop of Canterbury^ who was very 
learned in matters of antiquity, in these words, rex Anglut 
ohm erat concWorum ecclessiasticarum prases^ vindex teme* 
ritotis Romanas^ propugnator reUgiontSj nee ullam habebant 
episcopi authoritatem prater earn quam a rege accepiam 
rejerebant^ testamenta probandi non habebant^ adminiatro' 
tionis potestatem cuique delegare nan paterant. It was re« 
solved by Littleton^ Newton and Danby^ in 7 E. 4. 14. that 
if all the executors refuse before the ordinary, they may 
prove the testament afterwards^ but I think this is before 
the ordinary hath committed the administration, for after- 
wards they cannot. The executors have their title by their 
testament, which is temporal. But to the suing of actions 
in the kings courts, the judges will not admit executors 
for to sue, except that they shew the testament proved 
under the seal of the ordinary duly, but alwaies the kings 
courts have used to allow the probate of any of the execu- 
tors to inable them all to sue actions, but the probate of 
the testament doth not give to them any interest or litle^ 
either to the things in action or possession, for they have 
all their title and interest by the testament, and oot by the 
probate. 

Power to grant administrations was granted to the ordi- 
nary, by the act of 31 Ed. 3. ca. 11. for before that time, 
when a man died intestate, the king, who is parent patrw^ 
was accustomed by his ministers, to seize his goods, to the 
ii^tent they mi|[hit be preserved, and bestowed for the 
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burial of the dead, for pa)^ent of his debte, for advance- 
ment of his wife and children, (if he had any,) otherwise 
to his kindred, as appeareth in Sot. Clous, de 7 H. Z. in 
ib. bona intestatorum capi solebant in manus regis^ &fc. 
And after this care and trust was committed to the ordi- 
naries, and it was resolved, per totam cur. M, 8 and 9 
JSliz. Dyer^ that the ordinary himself hath not any autho- 
rity to sell any goods of the intestate, although they be in 
danger of perishing, neither can he release any debt due 
unto the intestate, by a statute in an* 31 Ed. 3. ca. 11. the 
ordinary shall depute the next and most lawful friends of 
the dead person intestate to administer his goods. And the 
statute in an. 21 H. %. ca. 5. is, that the ordinary shall 
grant the administration to the widow of the same plerson 
so deceasty or to the next of his kin, or to both, as by the 
discretion of the ordinary shall be thought good, &c. 

Read this latter statute, to whom administrations shall 
be granted. 



The Earle of Shravsburies Cascj 8 Jac^fo. 46. 

1. RESOLVED, that the grant of the stewardship of 
the mannors of M. and B. without naming the county in 
which, &c. is good, as if the K. grants all the lands of 
priors, aliens, without naming the county, but the party 
m pleading must name the f ounty, and upon non concessit 
pleaded, it will appear by the evidence, and by circum- 
stanced, what mannor was granted : but if he had demand* 
ed oyer, and demurred, it will be adjudged against hin^ 
for it is matter in fact, and the acts of ju>nfirmation8 extend 
not where the county is omitted, but where the county is 
misnamed. 

2. The grant from a day past is good, and the intent was, 
that the earl shall have the fees frotai that day, but if that 
cannot be, it shall be good for the time to come. 

3. The earl had no power to make deputies, for three 
offices passe by these letters patents severally, whereof 
^his is the middle, and to the first power is annexed to make 
deputies, but not to the second ; the words are habendum 
offic* pritd. (with such a contraction,) to that the court 
answered, that this habendum shall have relation to -this 
office, Jor it is intended that the earl shall exercise this 

34 
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base office by deputy , for if a sheriflF shall do' it, i 
fortiori^ an earl; 2. Admitting that he cannot nnake ft 
deputy^ this non user is no caase of forfeiture, for true it 
is, when an office toucheth administration of justice, ncn 
user without request, is cause of forfeiture, but if he be 
not bound to exercise it without request, otherwise it is 
as here, he is not boiind by the letters patents to hold 
courts untill he be required : if an office be private and 
not for administration of justice, non user^ without da- 
mage or request, is no forfeiture ; 4. Resolved, that the 
writ and count were good, although they were vi et armis^ 
and the difference is between non feasans^ or negligence, 
and misfeasance^ that may be vi Csf armis^ therefore if one 
bring an action upon the case, ' guare vi & armisy he 
hindered men from comming to his fair, which is causa 
causansj whereby^ he lost his toll, which is causa causata^ 
and the point of the action, this is good ; 5* The office 
not being meinorable, it is in his election to have an action 
of the case, or an assize, otherwise it is of land* See five 
exceptions, taken to the verdict ; Jaisa orthographia^ non 
vitiat concessionenty and the difference is between writs and 
grants : ille numerus & sensus abbreviationum decipiendus 
est^ ut concessio non sit inonis^ and judgement was given 
for the £arl of K, 



Hickmots Casey 8 Jac. com. hancOy fo. S2. 

IN debt upon an obligation, the defendant pleads a 
release, which is in these words, the obligee confessed 
himself to be charged of all bonds, &c. and that he will 
deliver all but one bond, whereupon the action is brought, 
which was made by the plaintiff and another. 

1. Kesol. these words, that the obligee confessed! 
himself to be discharged of all bonds, is a release, and 
amounteth t6 that, that the bonds are discharged. 

2* The exception extends to all the premises, and not 
only to the delivery. 

3. The plaintiff by confessing that the obligation was 
made by another, and the defendant against whom only 
he brought the action, had abated his own writ, and after 
the plaintiff Was non-suted. 
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Batena Caae^ 8 Jac^fo. 53. 

' A quod permittat to {tbate a house levyed, ad noeU'* 
mentum liberi tenementi I. P. and now of the plaintiff^and 
courts, that the house of the defendant doth juttie over 
the house of the plaintiff, and judgment given for the 
plaintiff. 

1. Resolved that the plaintiff needs not shew how he had 
die estate of I. P. 

2. The writ is, ad nocumentum liberi tenementi I. P. 
and now of the plaintiff, and counts to the nusance of the 
plaintiff only, it is good, for the levying in the time of !• 
P. implyeth a nusance to him, and he must shew a nui- 
sance to himself to maintain the action. 

3. If it appear to the court that the nuisance to the 
damage of the plaintiff, he needs not shew it specially, as 
if the house of the defendant hangeth over the house of 
the plaintiff, as here, for it appeareth that the light was 
stopped, and that the rain descended : juod constat clare^ 
non debes verificaref and the plaintiff may abate the nusance 
if he will: and the statute of Weatm. 2* c. 24. which 
giveth the quod permittat against the alienee of him who 
levyed the nuisance, extends not to the alienee of the 
alienee. 



The Poulters Case^fo. SS. 

IF one were taken for the death of a man, he was 
not bailable at the common law, without a writ de odio Esf 
€u:ia^ which serveth not if he be appealed or indicted ; 2* 
If he be found not guilty^ upon the said writ, he was not 
bailable without a writ de ponendo in ballivum ; 3. A writ 
of conspiracy lyetli not before acquittal, but the conspi- 
rators may be indicted or censured in the star-chamber. 
Confederacies punishable by law before execution ought to 
have four incidents. 

1. They must be declared by some manner of prosecu* 
tion, as was in this case. 

2. They ought to be malicious and for revenge. 

3. They ought to be false against an innocent. 

4. They ought to be out of court voluntarily. 
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AUreds Cas^y 8 Jac. fo. ST* 

WHEN a man hath lawful profit by prescription of 
time, whereof the memory of man is not to the contrary^ 
other custome of the like time also cannot take the former 
way, for the one custome is as ancient as the other. As 
if a man have a way over the lands of B. to his freehold 
land by prescription of time, B. cannot allege prescripdon 
or custome to stop the said way, for it may be, that before 
the time of memory the owner of the said lands had 
granted such a ^2y without any stopping, and so the 
prescription might have a lawful beginning. 29 EL banco 
regis. 

Thomas Brand prescribed time out of memory to have 
the light of seaven windowes towards a piece of land of 
Thomas Mosely^ in the City of Tork^ but Mosely erected a 
new building upon the said piece of land, so neere, 8cc. as 
the light of the windowes were stopped. Brand brought 
his action on the case, and judgement was given for the 
plaintiff, for it might be that before the time of memory, 
the owner of that piece of land did grant license to the 
owner of the messuage to have the said 7, windowes 
without stopping them, and so the prescription might 
have a lawful beginning. 

If a man have a watercourse to his house for necessary 
uses, if a glover make a lime pit for. calf-skins so neer the 
said course, that the corruption doth corrupt the same, an 
action of the case lyeth. 13 H. 7» 26. 6. Likewise a man 
shall not make or errect a swyne-sty so neer his neighbours 
house as to annoy him with the contagion thereof. 
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^ohn Lambea Case, 8 yaa atafchamber^fo. 59. 

IT was resolved, that every one that shall be convicted 
in case of Hbellmg^ ought to be either a contriver of the 
libel, or a procurer of the contriver, or a malicious pub* 
lisher thereof, knowing it to be a libel ; for if one read a 
libel, or hear the same read, it is no publication, for 
before he hear or read the same, he cannot know the same 
to be a libel, or if he read or hear the same, and laugh 
thereat, this is no publication, but if after he hath read or 
beard the same read, he repeat the same or any part there- 
of in the hearing of others, or if we write a copy thereof, 
and doe not publish the same to others, this is no publi* 
cation of the libel, but it is good for him after he hath so 
written the same, to deliver it to a magistrate, for then the 
act subsequent doth declare his intention precedent. 



Robert Bradahawea CasCj 10 Jac. fo. 60. 

LESSOR for six years during the life of R. covenants 
that he had power to make this lease, the lessee brings 
covenant, and sheweth not that R* was in life, nor what 
person had right, and yet good : because if R. were not 
in life at the time of the lease made, the lease was abso- 
lute if he died after, yet the action lyeth, and he needs not 
shew who had right, for he had pursued the words of the 
covenant, and it lyeth not properly in his notice. 



Jdaciallies Case^ in kiUing of a Serjeant ^^c. 9 Jacfo* 65. 

FIVE exceptions to the indictment. 

1« The arrest was in the night, between five and six of 
the clock, in November^ at the sute of a subject, which 
being tortious, the killing of the Serjeant is but man- 
slaughter. Non aloe. 1. Because the arrest may be at the 
sute of a subject in the night; 2. Although that between 
five and ^ix in November be in the night, yet the court is 
not bound to take notice of it, without the shewing of the 
party, as in case of burglary. 
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2. The Sunday is not dies juridicus^ therefore the arrest 
that was made upon it was tortious. Resolv. that jadicial 
acts shall not be done this day, but ministerial may for 
necessity. 

$• IThe indictment is in computat. in parochia S. M. 
in W. omitting the ward, yet good, as if one name the 
town, he is not bound to say in what hundred it is ; 4* and 
5. the precept was to arrest him, infra libertates L. and 
the arrest was in L. yet good, because the liberties of L. 
includes the City of L. itself; 1. Exception to the verdict, 
that the indictment and the verdict vary, for the indict- 
ment is, that the arrest was by precept, and by verdict is 
found that it was by custome without precept* Answered, 
that the precept is but circumstance, and variance in that 
itisnot material, having found the substance, as if the indict- 
ment be, that he killed him with a daggar, and it is found 
that it was with a sword, so if he be indicted of murder, and 
it is found man-slaughter, this is good, for ex malitia is 
but circumstance ; 2. The indictment may be general, 
ex malitia^ &c. because the law implyeth malice, and so 
the precept not material ; 3. The custome is not good, to 
arrest one without summons : it is good, and if the pfo- 
•ess be erronius yet killing of him who did execute it is 
murder, because he is not to dispute whether it be good 
or not, and if any officer in doing his office be slain, this 
is murder, and in such a case an officer is not bound to 
flye to the wall, as another is ; 4. 'The arrest cannot be 
before the plaint entered of record before the sheriff. 
Resp. It may by the custome after entry of it into the 
porters book. 

4. The Serjeant ought to shew at whose sute the arrest 
is, and in what court, and for what cause, true it is, if the > 
party submit himself, but here he was killed before he 
could speak, and if they kill him before the arrest, 
knowing that he came for that purpose, this is murder. 

5. It is not found that the killing was felony. J?r«;fr. 
It is sufficient for the jurors, to find the killing, which is 
the substance, and leave it to the judg-ement of the court 
if it be felony. 

6. The Serjeant did not shew his mace : he ought not* 
1. Because he was commonlv known. 

3 
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2. The party arrested is to obey at his peril, and if 
shewing of the mace be requisite, it will be a warning to 
the party to flie. 

7. The arrest ought to be upon request after the 
plaint entered ; the request may be before or after. 

8. The verdict is repugnant, for they find that the 
plaint was entered of record, 17 Nov. and after they found 
that it was 19 Nov, this is more strong against the prison- 
ers, because the entry was before the arrest 18 Nov* 

9. The plaint is without form, this is not to the pur- 
pose, for it is but a remembrance to draw the count by at 
large after. And Mackalley and the other prisoners 
were executed at Tyborne* 



Peacocks Case^ 9 yac* in camera stellata^ fo. 70. 

SIR George Reynell^ plaintiff, Richard Peacock and 
others, defendants, J. H. J. B. commissioners to ex- 
amide Peacock upon inter, and Peacock being examined 
would have declared all the truth, but J. H« a commis* 
sioner for the plaintiif, held him strictly to the inter* so 
as the truth could not appear : and this was holden by the 
lord chancellour,and the two chief justices, the chief baron, 
and all the court of star-chamber, a great misdemeanour, 
&c. as the statute of Exceter saith, per quod justitia &f 
Veritas suffocantur^ and commissioners to examine ought 
to be indiiferenty and by all meanes to express the truth* 
And they are not bound strictly to the letter of the inter, 
but to every thing also that ariseth necessarily for mani- 
festation of the truth. And the said J. H. when he was in 
examination of Peacock^ went forth of the place to the 
plaintiif, being in another roome, and had secret confer- 
ence with him : and it was holden by all the court, that 
a commissioner, before publication of the despositions, 
ought not to discover to any of the parties the matter 
thereof, nor after that he .beginneth to examine interr. to 
conferr with the parties, to uke new instructions to ex- 
amine further than he knew before : and if he did, they 
were great misdemeanours, and punishable by fine and 
imprisonment, for if such things should be suffered, per- 
jury woOld aiM>und. I. H. was put forth of the com- 
mission of the peace, and the attorney general was re- 
quired to preferre an information against him, for the said 
misdemeanours. 
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Doctor Husseys Case^ 9 Jacfo. TU 

IN ravishment of ward against a feme covert and 
odiers, they were found guilty, and the baron non culp : 
and the age of the infant above aiKteen, and maried i 
Foster and Warberton^ a feme covert is within the statute^ 
because the action lay at the common law, and the statute 
gives, but greater punishment, and so she is within the 
atatute of Merton^ cap. 6. De malefactoribua in parcu^ of 
forcible entry, and redisseissin. Cooke and Wamsley to 
the contrary ; the statute of Westm, % cap. 35. hath made 
these alterations, thttf extends to heirs females, which the 
statute of Merton did not ; 2* It extends to heirs ravished 
after' years of consent, so doth not the statute of Her ton; 
Z. It extends to the clergie, the statute of M. doth not ; 
4» M. giveth a right of ward, this giveth ravishment of 
ward; 5. This giveth more speedy' processe, and the 
death of the plaintiiT or defendant abateth not the writ ; 
6. It giveth greater punishment ; 2. A feme* covert is 
not within this statute, for it is ai haredem tnaritaverit, & 
Matisfacere non potuerit abjuret regnum^ or be perpetually 
imprisoned, and because the law disableth the feme to 
satisfie, she shall not therefore be exiled nor perpetually 
imprisoned, and the baron being innocent shall not be 
punished, for the punishment is personal, and he shall not 
have judgement at the common law, the action being 
brought upon the statute, nor judgement upon the statute 
where the action is brought at the common law ; 3* The 
verdict is insufficient, because no case is within the statute, 
except the ravishor mary the infant, so that if the infant 
mary himself, or be maried by another, it is out of the 
statute, and the verdict found that he was maried, and 
did not say by whom ; 4. Damages shall be recovered 
upon this statute, and where the statute saith, that he shall 
be banished, or perpetually imprisoned, the election is in 
the courts 
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Combes Cas^j 9 yac. fo. 7$. upon a special terJict. 

A copy-holder in fee (whefe there is no custom to that 
purpose^ maketh two his attorneys, to surrender to the 
use of I. N. in fee, they in court shew the letter of attor** 
ney, and by the said letter of attorney siurrender. 

1. Resolved, surrender by letter of attorney is good, 
for a surrender tnay be by the common law Without cus- 
tome, and may be by attorney as incident to it : if one 
have a bare authority, coupled with a confidence, he 
cannot do it by attorney, as executors cantiot sell by attor-* 
ney, but if he had authority to dispose, as owner of the 
land, he may as cestuy que lise^ by the statute of 1 R. 3. 
but if one had particular personal power to dispose, as owner 
of the land, he cannot do it by attorney, as if lessee for life 
had power to make leases for 21 years. There are per- 
sonal things which cannot be done by attorney, as homage, 
fealty, beating his villein : admittance of him to whoise 
use the Arrender is made may be by attorney if the lorcjl 
will, and yet he may upon the admittance compel the 
tenant to do fealty, a fortiori here : and otherwise it would 
be a mischief, for it may be he is beyond the sea, or sick^ 
and cannot be present, to surrender for payment of hi^ 
debts, or preferment of his children, but if a custome be 
that an infant may make a feoffment at 15 years, he cannot 
do it by attorney. 

2. The attorneys have pursued their authority, although 
they have not done it in the name of the authorizor, for 
they did shew the letter of attorney, and surrendred by 
autHority thereof, which Is all one ; but if it be to make a 
lease by indenture, this shall be in the name of him who 
gave the authority, but executors must sell land in their 
own name for necessity, and yet the vendee is in by the 

devisor. 

35 
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Henry Beytoes Case^ 9 ^ac. com* banc* fo. 77* 

IT was resolved, per tot* curiam^ that accord in all 
actions, wherein is supposed the tort to be made, (yi &f 
armis^) where cap. and the exigent lyeth at the common 
law, is a good "plea, as in trespass, and ejectione Jirmm^ 
detinue of charters, house, or other goods, for where the 
certainty is to be recovered an accord is a good plea, 
when the condition in a deed by the original contracts of 
the parties, is to pay mony, yet by accord and agreement 
between the parties, any other thing may be given in 
satisfaction of the mony, re^ per pecuniam estimatur & 
non pecunia per rem. And in this sense the saying is true 
fuod pecunice obediunt omma. 

Every accord ought to be plain, perfect, and compleat, 
for if diverse things are to be observed and performed by 
the accord, the performance of part is not sufficient, 17 
£. 4. 2. & 6 If. 7. 10. FL Com. 5. 

If a man be bound in an obligation, in one hundred 
quarters of wheat, upon condition to pay 58 quarters, he 
cannot give money or other thing in satisfaction thereof^ 
because the contract originally was not for money, but for 
a collateral thing. 

Also if the things to be performed be at a day to come, 
tender and refusal is not sufficient without actual satia« 
faction and acceptance. 

If a man be bound in a statute, recognizance^ or obli- 
gation, and after a defeasance is made to pay a lesse sum^ 
now this sum in the defeasance is collateral, and therefore 
if the obligor tender the same at the day, and it is refused, 
the obligee shall lose the same for ever, as is holden in 33 
H. 6. fo. 2. and yet in this case, the obligor by accord 
between the parties, may give any horse or other thing in 
satisfaction of the money in the defeasance, for the con- 
tract originally was for money. But if a man by contract 
or assumpsit without deed be to deliver an horse, or to 
build an house, or to doe any collateral thing, money may 
be paid by accord, in satisfaction of such contract, for as 
a contract in consideration may commence by wordy so by 
accord, by words for any valuable consideration, the same 
may be dissolved* 
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Agnes Gores Case^ 9 Jac. fo. 81. 

WHEREIN was resolved, that if A. put poison itito 
a pot, to the intent to poyson B. and set the same in a 
place where she supposeth B. will come and drink thereof, 
and by accident one C. unto whom A. had no malice, 
commeth, and of his owne will taketh the pot and drinketh 
thereof^ of which poyson he dyeth, this is murther in A. 
for the law coupleth the event with the intention, and the 
end with the cause. But if one prepare rats-bane to kill 
rats or mice, and lay the same in certain hidden places to 
this purpose, and with no ill intent, and another person find- 
ing the same doth eat thereof, and dyeth, this is no felony; 
but when one prepareth poyson with a fellonious intent to 
kill any reasonable creature, whatsoever reasonable crea- 
ture is killed thereby, he that had the fellonious intent 
shall Be punished. Resolved by all the justices of EU' 
gland. 



Coneys Case^ 9 Jac*fo. 84. in banco. 

THE lord of a mannor, and tenant within the age of 21 
years by fealty and rent, the lord infeoffeth a stranger ; to 
which feoflPment the tenant attourneth. Question, whether 
the attomement of an infant will bind him to the payment 
of the services or not, and by Cooke^ Walmsley^ IVarberton 
and Foster^ it shall bind, fof he is compellable in ^per 
quae servitiOf and shall not have his age, but he may avoid 
any prejudice thereby at his full age: and if a fine here 
had been levyed, he had been compellable : and the rather 
because it is but a bare assent. 



1 
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Pinchons CVwr, 9 Jac.fo. 86. 

IT was adjudged, that an action of the case will lye 
against executors, for a debt due by the testator upon a 
simple contract. An action upon assumpsit made by the 
testator was maintainable against the executors, upon a 
contract for com* Norwood and Reads Case, Plow* Conu 
J81. 

Debts upon simple contracts ought to be paid before le* 
gacies, and reasonable part of the goods of the wife or 
infant, which proveth that they still remain ; the spiritual 
court doth give remedy for payment of legacies; and the 
reason of all this is, for that the testator in his life time, 
upon his action of the case upon the assumpsit^ might 
not wage his law, as he might have done upon his action 
of debt : for no action is maintainable against executors, 
where the testator migjht have wa^ed his law in his life 
time : if a prisoner do eat and dnnk with his gaoler and 
dye, the gaoler shall have an action of debt against his ex- 
ecutors, for the meat and drink of the testator ; and the 
reason is, for that in this case the testator might not wage 
his law, as is adjudged, 27 If* 6»/oL 46. in Thotnas BoduU 
gates Case, and the reason that no wager of law in this case 
is, because that every gaoler ought to keep his prisoner in 
salva &f arcia custodia^ and thereby the ffaoler is in a man* 
ner compelled to find victuals for his prisoners, and there* 
fore the prisoner may not wage his law s but if A.^ contract 
with B.' tor his commons for a month, &c* there, in an ac- 
tion of debt brought against A. he may wage law* 

If a victualer, or common inne-keeper bring an action 
pf debt for victuals delivered to his guest, the guest 
may wage his law, for the victualler, or host, is not com- 
pellable to deliver yictualls until he be paid for them iii 
hand, 10 H. T* 8. in anno 4 ^- 6* R. G. brought an 
action of debt for 10 markes against Thomas TimberhuU^ 
and others, executors of Wtlltam Webb^ and declared, that 
the testator had deteinM the plaintiff to be with him for a 
year in the artof limming of books, paying ;&^r annum ten 
markes : and Martin did hold opinion th^t the action was 
not maintainable against executors, and he took diversity 
between this case of a limmer, and of a common labourer, 
tpr the labourer ipay be compelled in spight of his head to 
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serve, and his wage is put in certeinty by the statute, and it 
is no reason the servant should lose his wages by the death 
of his master, whom he was bound by the law to serve, 
but in case of a limmer, he is not bound by the law to 
serve, & so when he makes a covenant it is his own ^ct 
and folly, and not the act of the law, for he might have 
taken a specialty, and the opinion of Martinxn this case is 
good law : but the true reason of this diversity is, because 
that iii this case of the common labourer, the testator might 
not wage his law as he might against a limmer, and this 
appeareth in \\ H* 6. foL 43. where the gardian of frerea 
minors in Cdventry^ brought an action of debt against yohn 
Burton of Coventry ^ executor of John Goat^ and declared 
that the said John Goate retainM at Coventry frere John 
Bredony a brother of the said house by licence of the said 
gardian to sing for him masses for one whole year, and to 
say Saint Gregories trentals in the next year after, and 
shewed in certainty upon what services Saint Gregories 
trentall did consist, taking for this isXs.^per annumj and 
within four dayes John Goate dyed, and the defendant his 
executor, and the said John Burton granted to the said 
frere to pay him the said sum, for doing the said services 
according to the reteinor of the testator, which divine ser- 
"^ices the yr^re did perform according to the reteinor, and 
all his wages were Arr. And in this case the diversity 
was taken that a labourer may have an action of debt 
against executors, without specialty, because that he may 
be compelled to serve by the statute, and the testator shall 
not wage his law in this case. But the priest or frere is 
not bound to sing masses, by the law, against will. And 
in every case where the testator might have waged his 
law, the action is not maintainable against his executors 
without specialty, for executors may not wage the law 
upon the contract of another. In 2 H. 4*f* 16, Laxvr» 
Saint Martin retained one for term of his life, in the time 
of peace and wars, 100^. per annum^ which service he (a& 
his servant) did do for two years, for which he brought 
his action of debt against John Belton^ and others, execu- 
tors of the said Lawr* And judgement was given against 
the plaintiiF, for the reason, and upon the same diver- 
sity, as is aforesaid; an assumpsit without specialty is no 
more personal then a covenant by specialty, and therfore 
dyeth not M^ith the person. 
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William Banes Case^ in ban. re. 9 yac.fo. 93. 

UPON an action of assumpsit against executors, the 
plaintiff needeth not to averr that the executors have assets 
in their hands of the goods of the testator, to the value of 
the said debt, for it shairbe intended, /^rim^yac/V, that they 
have assets, for the law doth presume that the testator 
will not leave a greater charge upon his executors, then 
he will leave benefit to discharge. 

If a stranger do say unto a man to whom a debt ts owing 
I pray youforbear your debt^ and do not sue the party until 
Michaelmas^ &fc. and then I will pay you the debt. This 
IS a good consideration, although it be no benefit to him 
that made the promise for it ; it is a damage to the creditor 
to forbear his sute or debt; he may have his action of as- 
sumpsit against such a stranger after the day. 



Sir George Reynels Case^ 9 jfac. Jb» 95. in chancery. 

IT was found by office, by commission under the great 
seal, that the marshal of the kings bench had committed 
diverse forfeitures of his office, by suffering voluntary 
escapes of prisoners ; that office, and such like may not 
be granted for years, because it is an office of trust and 
personal, and he must continually attend, and be sworn in 
court. 

Two matters of record amount to an office, as in the 
case of Sir John Savage^ who was sheriff of the county of 
Worcester for life, by letters patents under the great seal, 
and was indicted of two voluntary escapes of felons : and 
the king may seize his office into his own hands, without 
suing forth any scire facias^ 5 Mar. Dyer. The Abbot of 
saint Albanes had a gaol, and detained prisoners therein, 
and because he would not be at charges to sue forth 
commission for the gaol deliver}% the king caused his 
franchise and libertie thereof to be seised into his own 
hands. 

The Abbey of Croxvland had a gaol and prisoners, and 
for that he once deteined men that were quit of felony, 
the king reseised the gaol for ever. 

3 
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If a man grant an office to another for life or for years, 
and he will not doe his office, or otherwise misuse his 
office, tlie grantor may reseise the said office. 39 H. 6. 
fo. 3*. 

If a gaoler commit voluntary escapes, or permit them, 
this is a forfeiture of his office, Cooie, Lib. 9. in the 
eountesse of Salops, Case. 

The king may grant the custody of the gaol to one ia 
fee, and also to the sheriiF of a county, to one and his 
heirs, which estate in fee simple includes all other estates,; 
and it is true that these grants may be made by law, for 
in these cases there is ncit any intermission, for presently 
after the death of the ancestor the office descends to the 
heir. 

2. This office cannot be forfeited by outlary, as if it 
were granted for years, it might ; grants of these offices in 
fee, or for life, have been allowed, and approved, but such 
grants for years were never allowed or approved, et peri'' 
culosum existimo quod bonorum vtrorum non comprobatur 
exemplo : he that hath the custody of the gaol, whether 
by right or wrong, shall be charged with escapes of 
prisoners untill he be actually removed. 



Margaret Podgera Case^ 10 yac, fo. 104. 

I. P. copyholder for life, the remainder for life, the 
lord bargained and sould, and levyed a fine to I. P. this 
descended to M. P. who levyed a fine, five years passe 
without claim of them in remainder; adjudged no bar. 

1. Resolved, that copy-hold estates are within 4 H. 7. 
by the word interest^ but if the word be by covin, thia 
barreth not the issue, if lessee for years, or copy-holder 
be ousted, the lord shall not have five years after a fine 
levyed by the disseisor, after their estate determined, 
biscause he may presently have an assize, otherwise where 
lessor for life is ousted : a meer stranger cannot enter to 
avoyd a fine without commandement, or assent of the party 
who hath right, but a gardian in socage, or lessor for life, 
or lord of a copy-holder may, for the privity betweea 
them and the infant or lessees. 

2. A fine barreth not any by non-claim who is not put 
to a right, therefore here they in remainder are not barred. 
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because the bargain and sale, and fine to the tenant in 
possession putteth them not to a right. 

1. Because it is lawful act. 

S. Tenant in possession devesteth not the remainder 
by acceptance, as if lessee for life accept a fine, come ceOf 
although it be a forfeiture. 

3. Because he is in by 27 ff* 8. of uses which doth no 
wrong. V 

4. After the bargain and sale he in the next remainder 
shall not enter, for by the custome his estate was to com-* 
mence after the death of the tenant in possession, so if 
tenant in possession forfeit, the lord and not he in re- 
mainder shall enter, but thereby without a special custome 
the remainder is not destroyed : If a copy-holder in fee 
surrenders to the use of one for life, no more passeth 
then serveth the estate limited, and he shall pay no fine 
for admittance after the death of tenant for life : it seemed 
to^he chief justice; that if the lord here had charged the 
land, I. P. shall not hold it charged, for the estates in 
remainder preserve him from incumbrances of the lord. 



Meriel Treshama Cascj 10 J ac* com» ban.fo. 108. 

AN administratrix^ defendant in debt, pleads that the 
testator and his son acknowledged a recognizance to the 
king of a hundred pound, and another of 800/. to B. and 
another of a 1,000/. to M« and divers others, over and 
about which she had not assets, and after said she had 
not sufficient assets ; the plaintiff replyeth,. that the recog- 
nizance to B. was for payment of 400/. which is paid, and 
the other to M. is to perform covenants, whereof none is 
broken; and the recognizance remaineth in force by 
covin of the defendant. 

1. Resolved, that the bar is insufficient; for she first 
confesseth that she had sufficient assets to pay the said 
recognizances, and after denyeth. 

2. She said she had assets, but not sufficient ; this is toa' 
general, but she must confess how much she had, because 
she had knowledge thereof. 
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d. The pleading by the plaintiff, that the obligation was 
made to perform covenants, is good without more eer« 
tainty, because he is a stranger. 

4. The general allegation of covin is good, without 
shewing of refusal to release, &c. and fraud may be ii| 
one only, also the bar is insufficient, because the intestate 
was bound in the recognizances with another, and the 
defendant had not averred that the other had not satisfied 
them* 



Robert Marys Case^ 10 Jac.fo. 111. 

A COMMONER being a copy-holder brings an action 
upon the case, for putting beasts into the common, where- 
by he lost his common, the jury found that the defendant 
did not put in the beasts, but they of themselves depas« 
tured there. 

1. The jury have found the substance of the issue for 
the plaintiff, the depasturing there ; and it is not material 
if he put them not there. 

2.' This action lyeth for the commoner, for he may 
distrein damage feasant, and it may be, that with strong 
hand he is hindered to distrein, and so if he shall not 
have this action he is remediless. 

2. A commoner, who had freehold in the common shall 
have an assize ; ergo^ a copy-holder shall have this action. 

3. The wrong ought to be so great that the commoner 
lose his common, as a master shall not have an action for 
beating his servant without loss of his service, and it ap- 
peareth not to the court that there are more commoners 
than he, and if there be, yet an action lyeth, because each 
had private damage, and it is not like to a common nusans, 
which shall be punishable only in a leet, if there be not 
special damage, but be the trespass never so little, the lord 
may have an action of trespasse. 

:)6 
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The LordSanchers Case^ 10 Jacfo. tif. for procuring' 
the murther q/" John Turner, master of defence* 

1. R£SOLVED, that a baron of 4^C0r/a;k/8haU1>e tried 
by commons of England. 

2. The indictment of the accessory in one county to a 
felony in another county, by the statute of 2 E. 6. c. 24. 
shall recite that the felony was done in the other county, 
for an indictment is no direct affirmation of the fact. 

3,^The justices of the kings bench arc, within these 
words of the statute, justices of gaol delivery, or oyer and 
terminer J for they are the supream judges of gaol delivery. 

4. The Lord Sancher cannot be in the term-time ar- 
raigned in Midd. before justices of oyer and terminer^ be- 
cause justices of oyer and terminer shall not sit in the same 
county where the kings bench is, but the principals were 
arraigned in L. in the term-time, because this is another 

cpunty. 

5. There needs not be '15 dayes for the return of the 
veairefadaa^ upon an indictment in the same county where 
the kingi bench is, otherwise in another county. 

6. Because there is no direct proof that the I«ord S. 
commanded one of the principals, but that he associated 
himself to one who was commanded, the beat way is to ar- 
raign htm as accessory, to him whom he commsUided, but 
if he be indicted as accessory to two, and found accessory 
to Mie of them, thia is good. 

The word appeal in the statute o(W. 1. c. 14. is to be 
intended generally, (vizJ) by indictment, by writ or bill, 
&c. and attainders is to be^ntended upon any such accu- 
sation; ergOf if upon any such accusation the principal be 
attainted erroneously, the accessory may be arraigned, be- 
cause the attainder is good until it be reversed, but if the 
accessoiy be hanged, and after the attainder against the 
principal is reversed, the heir of the accessory shall be re- 
stored to all which his father lost, either by entry or ac- 
tion : by 5 H. 4. cap. 10. none shall be imprisoned by^ 
justices of peace, but in the common gaol; whereby it 
appears that justices of peace offend, who commit felons 
to the counters in L. and other prisonsi which are not 
common gaols. 
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CASES IN THE COURT OF WARDS. 
Anthony Lowes. Case^ ijac.fo. 122. 

A. L. tenant of 59 acres, parcel of the mannor of A. by 
chivalry, and sutc of court to B. whereof A. was parcel, 
and bodi A. and B. were parcel of the Duchie of L. out 
of the county palatine holden formerly of the king in cM- ' 
valry, in capite^ and of another house there, holden of A. 
by fealty and rent, H. 8. grants the rent by release to 
him, and confirmeth his estate of the said lands by fealty 
only, and grants to him the mannor of A. tenendum by 
fealty and rent : it was objected that when the king grants 
the seigniory to his tenant, the ancient seigniory is extinct, 
and a new one that is best for the king created, (viz.) 
chivalry ; 2. When he, extinguisheth services parcel of 
the mannor of A. this shall be holden as the mannor of A. 
is, this is by chivalry. 

But resolved, that the 59 acres and house shall be hoU 
den by fealty only, and as to the said objection the release 
of the king doth not extinguish service, which is insepara- 
ble to a tenure that is fealty, but all others are gone, and 
true it is, when the kfng grants and expresseth no tenure 
it shall be by chivalry, but when the land moveth from a 
subjecti and the tenure is changed, the new tenure shall be 
as neer the ancient as may be, as feoffee of tenant in 
Jrafikalmoigne shall hold by fealty only, and here, al» 
though they grant the services, yet he limiu the grantee to 
doe fealty. A knights fee is not to be taken according to 
the quantity, but the value of the land, as 201.' per annum^ 
and a hide of land is as much as a plough can plough in a ' 
year ; relief is the fourth part of the annual value ; that is, 
of a knight, five pound ; of a baron, a 100 markes ; of an 
earl, 100/. of a marquesse, 200 marks; of a duke 200/. 
The eldest son of £• 3. called the black prince, was the 
first duke in England, Robert^ Earl of Oxford, in the reign 
of /?• 2. was the first marquesse, and the Lord Beaumont 
was the first viscount, created by K. H. 6. 
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Fioyers Case^ 8 Jac.fo. 125. 

BAKONand feme seized of lands holden in chivalry 
in the right of the feme in fee, levy a fine to one who 
grants and renders to them and the heirs of the baron, and 
levy another fine to their use for life, the remainder to 
their three sons in tail, one after another ; the remainder 
in fee to thcT heirs of the baron ; the king shall have neither 
wardship of body nor land. 

1. Resol. That is out of the statute of 32 £f. %.cap. 2. if 
he who had the fee dye, be. in respect the estate by the first 
fine did not continue, and this although both the convey- 
ances are voluntary. 

2. The king shall not have wardship of the third pare, 
because it is not for advancement of the wife, for in the first 
fine the land moved from her, and she had no more by the 
second fine than by the first. 

3. In regard of the particular estate is out of the statute^ 
no wardship accrueth to the king, by advancement of him 
in the remainder ; but if a reversioner upon an estate for 
life, convey to the use of his wife, this will give wardship 
of the body of the heir, for he in reversion is tenant ; if a 
lease for life be the remainder to two, and to the heirs of 
one, he who hath the fee dieth, his heir shall not be in 
ward; if the heir of one joint tenant, who had the fee dye 
of full age, (living the tenant for life,, his heir shall not be 
in ward, although he be within age by that statute, because 
he is not immediate heir. 
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Sondays Case^ 8 yac. fo. 12Y, 

M. S. deviseth to his wife for life, the remainder to W. 
S« and if he shall have issue, that then Ms issue shall have 
it, the remainder to S. the remainder to T. &c. totidem 
verbis^ upon condition that if any of them, or the heirs of 
their bodies, go about to alien, that he in the next re- 
mainder to enter after the death of M. W. and S. T, 
Buffereth in a common recovery to his own use in fee, he 
the next remainder enters. 

1. Resolved, every one of the sons hath an estate tail ; 
1. These words, if he dye without issue male, are suffi- 
cient to create an estate tail ; 2. The general clause, if 
any of his sons, or heirs of his body do it, maketh it 
manifest ; 3. The condition proveth it, for they cannot 
alien if they have but for life, for this would be a for- 
feiture. 

2. The restraint of the tenant in tail to suffer a com- 
mon recovery is void : see Mildmayes Case, in the sixth 
book. 



^icks Caie^ 9 yac. fo. 129. 

THE king lord, I. N. and Tho. Q. mesnes of a man- 
nor which they hold in common in capiie^ & tenant of 
three acres holden in chivalry, T. Q. maketh a feoffment 
of his moity to the use of himself for life, the remainder 
to L Q. his son in tail, the tenant infeoffeth I. Q. who 
infeoffeth T. Q. to defraud I. N. of the wardship of his 
8on within age, and dies, I. N. seiseth the son, T. Q. 
dyeth, the king shall not have wardship of the body, and 
moity of the three acres. 

1. Resolved, by the death of I. Q. it was a chattel vested 
in I. N. and the king had but a possibility to have it, if 
T. Q. die during the minority of the ward, which possi- 
bility shall not devest the wardship out of I. N. 

2. When the tenant infeoffeth a stranger to defraud the 
lord of wardship, the lord shall not have ravishment of 
ward, before recovery of the land in the right of ward, 
and although the title of I. N. be but in action, yet it shall 
not be devested by a descent after : see the statute of 34 
H* 8. in case of collusion. 
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Bewleys Case^ 9 Jac. fo* 130, 

ITHE king lord, mesne by socage, and tenant, the 
tenant is attainted of treason, the king grants to one, 
tenendum by chivalry and rent, and to doe hts senrices to 
other lords, the tenant shall hold by socage of the mesne, 
and he by socage of the king, because the intent of the 
kingf was to revive the mesnalty, which cannot be by my 
other way, and the reviving of the ancient tenure shall be 
in construction preferred before the reservation of a new ; ^ 
and the honour of the king shall be preferred before his 
profit, and there was no default ill the mesne. 



Thomas Holts Case^ 9 Jac. fo.lZX* 

GRANDFATHER tenant in chivalry in capite, father 
and son, the grandfather conveyeth pai't of his lands to 
the use of the father and his wife, the remainder to the 
son in tail, &Pc. the remainder to the right heirs of the 
grandfather, and conveys other lands to his younger 
children for life, with diverse remainders over, and dyeth, 
the father tenders livery, and before he sueth it dyeth. 

1. Resol. by the death of his father before livery sued^ 
and after tender, the king loseth the primer seisin, but 
tiot mean rates, if any be due. 

2. The son shall not pay primer seisin, nor sue livery, 
because the father and not he, was within the statute' of 
82 ff. B. 

3. If the king had had one primer seisin, he shall not 
have another of the lands conveied to the younger children,- 
but that ought to be an eifectual seisin ; er^^o^ here, be*^ 
cause the king had not the effect of the primer seisin of 
the father, he shall have primer seisin of the lands con- 
veyed to the younger children, as if he had the g^ant of a 
prochein avoidance and presents, and the clerk dyeth 
before induction, Jie shall present again, and before the 
statute of donis: if a tenant in tail the reversion to the 
king had aliened post prolem suscitatam^ with' warranty 

6 
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which descends upon the king, it is no bar without assets^ 
the effect of th£ warranty. 

4. The king shall not have primer seisin in regard of a 
8ecke reversion which descends to the son, otherwise if a 
rent be reserved, the king may have that for a year : so 
note for a fruitlesse reversion there shall be wardship, but 
Tfio primer seisin. 



Mathew Menes Case^ 9 Jacfo. 133. 

. TENANT of the king of a messuage in capite, who 
holds other gavel-kind land, deviseth all to his 4 sods 
equally ; 1. Whether the king shall have a third part of 
a messuage only ; 2. Whether out of the part of the 
heir only; because the praroga$ha regisy cap. 1. rex 
babebit^ £sf c. de quocunque tenuermt^ i^fc* is intended, if the 
land descend to the same heir to whom the land holden 
did descend. 

U Resolved, if no will had been made, the king shall 
not have the lands holden of others in socage, but when 
by the will, (to which he is inabled by the statute,) he 
deviseth it to his sons, there the saving in 32 H. 8« giveth 
to the king ward and primer seisin ; so if lands in chivalry 
devisable by custom e, are devised to the feme, although 
the devisee be good, for all without aid of the statute, yet 
the king shall have the wardship of a third part. 

'2. The king shall have his third part out of all their 
estates equally. 



' I 



Ascoughs Case J 9 yac.fo* 134. 

THJE king lord, n^sne in capite^ and tenant in socage, 
the mesne grants to the use of himself for life, the re« 
mainder to the tenant in tail» if the remainder suspends 
the mesnalty during the life of the mesne. 

Besolved, that during his life the mesnalty is not sus- 
penaed ; 1. Not as to the nMsne, because he remaineth 
tenant to the lord, nor by reason of the remainder, for 
the avoiding of fractions, otherwise if the remainder be 
limited in fee, for then he hath as high an estate in the 
mesnalty as in the tenancy, and this can never be revived, 
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and otherwise a seigniory in fee shall issue out of the 
mesnalty for life, and there will be the lord and tenant in 
fee, and mesne for life ; but if the lord grant his seigniory 
for years, the remainder for life to the tenant, the mesnalty 
is suspended : at mesnalty or seigniory cannot be suspended 
in part, and in esse for part by the act of the party, but they 
may by act of law, or of a third party : as if the lord take a 
lease of part of the tenants, all the seigniory is suspended, 
but if a gardian indow the feme the seigniory is in esse for 
that part, and suspended for the residue : if two coparceners 
are of a seigniory, and one commeth to the tenancy by 
defeasable tide, the other shall distrain for the moity of 
the seigniory, and the act of the coparceners shall not pre- 
judice her. 

There are four manner of avowries* 

1. Upon his very tenant. 

S. Upon his very tenant by the manner, where the te- 
nant had but a particular estate. 

3. Upon his tenant by the manner when the lord had 
but a particular estate. 

4. Upon the matter in the land, as within his fee, but 
the lord hath liberty to avow according to the commonlaw. 



Thorovghgoods Case^ 9 Jac. Jo. 136. 

TENANT in fee infeoifeth one by deed indented, and 
deli vereth upon the land, in the name of seisin, thb is good, 
and hath a double operation at one instant, viz. to deliver 
the writing as a deed, and to deliver seisin of the land ac- 
cording to the deed. 

1. Resolved, this is his deed although he doth not say 
so but delivers it in the name of seisin, for delivery is good 
without any word : if one deliver a deed to one as an es* 
crow, to be his deed upon performance of condition, this 
is his deed presently, otherwise if he deliver it to a stran- 
ger : so words zxk good without actual delivery, as if he 
saith, take it like to a livery within view* If the obligee 
deliver the obligation to the obligor to deliver, the obli- , 
gor may retain it, for the words to redeliver are void. 
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3. Delivery of the deed upon the land junoudteth not 
to livery and seisin, but it doth if delivered in the name 
of seisin ; so of any other thing, or if he saith, I deliver you 
seisin, without delivering any thing, this is good also. 



', Beautnenu Case^ 10 jaafo* 138« 

!• B. atid £. his wife, tenants in special taile, the re^ 
mainder to the heirs of the baron ; I. B« levies a fine to K. 
£• 6. who grants to the Earl of H^ in fee. I. B. dyeth. £« 
enters ; the Earl of H. confirms her estate^ to have to hei" 
and the heirs of the body of I. B. E. dyeth seised, having 
Issue F. B. who accepts a fine, but commons de droit tan*' 
tumy with proclamations, and dies, having issue sir H. and 
I. Sir H. in ward to the king after full age, and before live* 
ry, covenanteth to stand seised to the use of himself, and 
his heirs males of his body, and dyes, having issue only a 
daughter in wardi whether she or I. Bi shall have the 
land, &c. 

1. Resolved, that E. had an estate taile^ and the statute 
of 8 H, 7* c. 24. which enableth the baron to barr the is- 
sue, saveth the right of the feme if she enter^ or^ &c. and 
one may have an estate taile which cannot descend, as if 
the son in the life of the father levyeth a fine, the fatheil 
remaineth tenant in taile stilly although it cannot descend, 
and E. here hath an estate taile so long as she liveth, or 
the heirs in taile remain. 

2. The confirmation is void, fof he who did confirm 
had but a possibility^ which passeth not by the oonfirma- 
tion, and if he had a reversion in fee, yet it should be voyd. 

1. Because the taile which the feme had was confirmed, 
which cannot descend. 

2. The confirmation doth not adde a descendible quality, 
where he who should have it fa disabled to receive by de<* 
scent. 

3. This would in effect repeal 4 H. 7. & 32 H. 8* two 
of the principal pillars of the law. 

4. 8c 5. If tenant in dower grants her estate, there is a 
descendible quality in the heir, to bring wast against tenant 
in doWer, and although the heir confirm her estate for life, 
and after she assigneth it to I* S. who committeth waste, 
yet the action of waste is maintainable agaiaat her, pari 

37 
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raiione^ m the case at barre, in regard the confirmation 
doth not inlarge the estate of E. it cannot adde unto it A 
descendible quality. 

6. There are but three manner of confirmations, viz* 
perficiens^ crescens^ aut diminuensy and the confirmation in 
this ctfse is none of them : and if £. had no power to levy 
a fine, or suffer recovery, the reason is, because she can- 
not barr that which was barred before by her husband, but 
ibis point was not now in question. 



THE TENTH BOOK. 



The Cose ^SuUons Hospital, Baxter^ plaintiff^ Sutton arul 
Law, defendanis^in trespassein the Jtingsiench^ and ad" 
joumed into the exchequer chambers and judgement 
given against the plaintiffs fo% 23. 

1. Object. 

By the parliament 7 jfac. the hospital was founded at H» 
in E^sexs ergo^ the incorporation made after by the kings 
letters patents is void, and the charterhouse is not given 
by the said statute, because S. purchased it after. 

2. Suitan who had licence to found an hospital before 
the foundation dyed. 

' 3. The K. cannot name the house and lands of S. to be 
an hospital, because in alieno solo. 

4. Evtry corporation ought to have a place certain, but 
here the license is to found an hospital at or in the charter^ 
houses 'ergo, before that S. had made it certain, there was 
no incorporation ; also the place of corporation ought to 
b^ certain by meates and boi^nds, and a place known will 
not serve. 

. 5. The king intended to make an incorporation presently, 
which cannot be before that S. name a master. 

6. Govemours cannot be, untill there be poor in the 
hospital I ergo^ S. calleth it in his will his intended hos- 
pitd. 

7* The foundation cannot be without the words ^n^i9^ 
erigo^ &c. and before such foundation a stranger cannot 
give lands unto it. 

8. The master was named at will, where he ought to be 
for lifcy and have freehold in the land, also the hospital 
must be founded before a master be named. 

9. The bargain and sale made by S. is void. 

1. Because the money paid by the govemours, in their 
private capacity, shall not inure to them in their politick 
capacity* 

2. The habendum is to them upon trust, which cannot be 
in a corporation. 

3. Because as before no hospital was founded. 
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10. The king cannot make governours of a thing not 

in esse. 

To the first it wal answered, that the letters patents re- 
cite the preamble of the act, whereby, and in many parts 
of the act, it appeareth that the incorporation was to bo 
in future^ when it shall be erected, and the statute doth 
not give any lands unto it, but power to give without li- 
cence of alienation and mortmainy and it appeareth by the 
letters patents that the erection precedes the license. 

2. The license is to him, his heirs, executors, be. at any 
time hereafter, and the words of incorporation are in the 
present, and so the incorporation precedeth the execution 
of this license. 

3. Although the king gave the name, yet S. devised it, 
and assented to it, and the K. did it at his sute. 

4. The R. makes an hospital of all the premises, so 
that it is certain, and as to that which was said that a 
place uncertain cannot be an hospitall ; it was answered^ 
that a mannor may be, which is more uncertain than the 
charterhouse* To the essence of a corporation five things 
are requisite ; 1. LawfuU authority to incorporate, and 
that may be four ways by the common law, as the king 
himself by authority of parliament, by the K. charter^ and 
by prescription ; 2. The persons eidier natural or poli- 
tical ; 3. A name by which, CsPc. 4. A place ; 5. Words 
sufficient, but not restrained to a strict forme. 

5. A corporation may be without head, as if the K. 
incorporate a town, and give to them power to choose a 
major, they are a corporation before election. 

6. It is a sufficient incorporation that there be an hos- 
pital potestatey for the temple was a corporation in the time 
of H. 1* And yet was not built till H. 2. time ; but here 
th house was built before. 

r. The first donor is in law the founder, and when the 
K. giveth a name, and designs the place and the persons, 
the founder hath nothing to doe but the donation ; but if 
the K. leaveth the nomination to the party, there many 
times, although not of necessity, he useth the words/undOf 
erigOy &c. But in truth the incorporation is made by the 
K. charter, and the founder is but an instrument. 

8. The master may be at will ; for by the letters patents 
^. had power to name one at his will and pleasure. 
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9. The money paid by some of the governours in their 
private capacity is good, but the payment was as gover- 
nours, and so they are acquited ; 2. A rent was reserved» 
which is a good consideration; 3. A bargain and sale may 
be upon confidence and trust* 

10. They may plead that they are seised injure incor* 
porationia^ although then it be not in esse. In answer to 
the presidents, some are explanatory, some nugatory, ex 
con^uetudine ciericorum* 

Sir Thomas Fleming'^ Chief Justice of England^ hecBxat 
sick, whereof he after dyed, so that he never argued the 
case : See there is several advancements and commen* 
dations. 



Mary Portingtons Case^ 1 1 Jacfo. 35. 

AFTER many things said concerning perpetuities, in 
this case it was said that a recovery in a value barreth an 
estate tayl, although no recompence be had, because it is 
by judgment^ as if issue in tayl be barren in a formedon, 
by warranty and assets, but if the issue before judgement 
given alien the assets, hiis issue shall recover the land in 
tayl ; if tenant in tayl suffer a recovery, and dye before ex- 
ecution, issue is barred : it is absurd that one may barro 
one of going about to suffer a recovery, when he cannot 
barre the recovery itself; but if such a condition had 
been good, a feme covert by that shall not lose her land ; 
for she shall not lose her land by any conclusion without 
examinatioa upon wHt in court; and. if she acknowledge a 
recognizance, this is void, although it be with her husband, 
because there is no writ to examine her ; if an infant levy 
a fine, this is voidable, and shall be tryed by inspection, 
but a fine levyed by a feme covert is void, if the husband 
enter, otherwise not. 
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Jennings Case^ SB ERz. banco regis^fo. 43. 

TENANT for life suffers a common recovery, in 
which he in remainder in tayl is vouched, who dyeth, the 
reversion in fee is barred. 

1. Resolved, that at the common law a recovery against 
tenant for life, upon a true warranty, and recovery in 
value, binds him in the remainder. 

2. No statute was made^lo provide for him who had a 
reversion or remainder upon an estate tayl, and the statute 
of W. 2. Cm 3. which giveth receipt to a reversioner upon 
default of him who holds per donum^ is to be intended of 
tenant after possibility of issue extinct, and 32 H. 8. c. 31. 
provides only for a reversion or remainder upon a lease 
for life. 

3. There have been divers evasions out of the statute 
of 32 H. 8. as if lessee for life lease for years to one who 
infeoffeth one, who in recovery vouches lessee for life, 
this was out of the statute, because thtr lessor and lessee 
were put to a right, whereupon 14 Elizm c. 8. was made. 

4. 14 EUt^ extends not where lessee for life vouched 
him in remainder in tayU because it is in the^power of 
him in remainder to dock the reversion, &c. and the course 
isi that tenant in tayl bargains and sells to one who suffers 
a recovery, in which tenant in tayl is vouched, and yet 
die bargainee had but for life : judgement affirmed in 
error. 



Lampets Oaae^ 10 Jacfo. 46* 

LESSEE for 5,000 years deviseth for life to one whom 
he makes executor, the remainder to one sister, and the 
heirs of her body, and dies, the sister taketh husband, 
they release to the. executor who demiseth for ten yean to 
the defendant, the baron dies, the executor dies, the feme 
takes another baren, who demises to the pluntiff, judge* 
ment against the plaintiff. 

1. Resolved, a devise of the use of a term to one for 
life, the remainder to another for life, is good as an ex- 
ecutory devise. ' 

3 
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3. A devise of the term it self in such manner is good. 

3. The first devisee cannot barre hxm who had the exe* 
cutory devisee. 

4. Assent of the executor to the first devisee, is an as- 
sent for all. 

5. If such a devise be made to the executor, and he 
enter, generally he shall have it as executor. 

6. S^ch an executory devise cannot be granted oven 

7. Such an executory devise may be extinguished by 
release to the first devisee. 

Object. That the first devisee had all the interest in 
him, and the other but a possibility, which cannot be re- 
leased, as if conusee of a statute release his right in the 
land, yet he may sue execution. 

It was answered, that a thing in action cannot be granted 
to a stranger, neither by the act of the party, nor of law, 
but it may be released to the terretenant, and here to him 
who had the present interest ; 1. Because it may be easily 
created, being a chattell, so it may be easily determined ; 
2. Every right as well present as future, by joyning all 
who have interest one way or other, may be extinguish'd i 
so if the executor and the sister here had joyned in an 
assignment, this had been good ; 3. When many things 
are requisite to the perfection of any thing, the law re-^ 
apects the original act, and here the fundamental acts were 
the devise, death of the devisor, the assent of the execu- 
tor, and death of the first devisee, and she hath a right 
that may be released, and the death of the executor is but 
a mean to bring it into possession; as a feme covert 
barreth her self of dower by joyning in a fine with her 
husband, but if the baron sole levy a fine, and dyeth, and 
five years passe, the feme is not bound; so if tenant in 
ancient demesne levy a fine, he had possibility to have 
the land again^ if the lord bring a writ of deceit ; but he 
aaay release that possibility, but such a possibility as may 
be released, ought to be prcpinqua^ and, aot remota^ and it 
is more than a common possibility that an executor wilf 
die before 5,000 years, and the person who releaseth it 
ought to have it in certain ; therefore if a remainder he 
limitted to the right heirs of L S. his eldest sonne cannot 
release it, because he : is not certain whether he shall be 
heir at the death of his father ; so if a lease be made tor 
baron and feme, the remainder to the survivor of them for 
21 years, the baron cannot grant this term; 4. This by her 
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death goeth to her executor, therefore it may be extin« 
guished by her, if the disseisee release all actions to the 
disseisor, who dyes, the disseisee shall have a writ of 
t^try against his heir, or if bailor release all actions to 
the bailee, he shall have a detinue against his executors i 
5. It is a present legacy, although the interest be infuturo^ 
and therefore the legacy may be discharged, and conse- 
quently the interest it self, for qui destruit medium destruit 
finem^ and this may be before assent of the executor ; 6« 
Otherwise there would be a perpetuity of chattels. 

2. By. this release the executor had a perfect estate for 
5,000 years absolutely. 

3. The request and acceptance of the release by the 
executor amounteth to an agreement* 



The Case of the Chanceltour^ Masters and Scholars of the 
University of Oxford^ 11 yac. fo* 53. 

THE statute of 2 Jacobi giveth presentments of churches^ 
which belong to recusants^ convicted to the chancellour 
and scholars of O. and makes grants of such recusants 
void : one indicted of recusancy grants a prochein avoid- 
ance, & is after convicted, the church becometh void, the 
chancellour, masters and scholars, bring a quare impedit^ 
and averre that he remained a recusant* 
. 1. ResoL The grant of the next avoidance betwixt the 
indictment and conviction is void, for the statute is, that 
^ recusant convicted shall be disabled, &c« from the time of 
the session of the parliament; so a grant of the next avoid- 
ance by an abbot before surrender, and after the statute 
of 31 ^* 8* cap. 13* of monasteries is void; so if an offi-* 
cer of the king purchase land, and alien it, and become 
indebted to the king, this land is lyable to the debt. 

2* Covine shall not be presumed if it be not averred* 
and if the jury find that covine was to one intent, that shall 
not be taken to another intent, therefore because it is not 
said that this grant, was by covine, it shall not be intend- 
ed. 

3* Although the statute giveth the avoidances to the 
chancellour and scholars of O. yet they may bring a quare 
impedit in the name of their corporation, and the misna- 
ming of the corporation doth not avoid the act when it ap- 
peareth what corporation is intended* ' 
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2. It was pleaded that the statute giveth it to the chan- 
ceUour, master and scholars, and the defendant had de** 
murred upon it. 

3. This bejng a private act^ it shall be taken as it is 
pleaded. 

4. The university must shew that the grantor was a re^^ 
cusant, convicted at the time of the avoidance, but not 
that he continued so, because it is a chattell vested in them^ 
which shall not be devested by hb conformity after* Judge-* 
ment for the plaintiffs. 

Th^ Bishop of SaiUburie^a Case^ 11 jac. Jo* 59. 

THE defendant in a second deliverance, pleads a 
^ant of the Bishop of S. to £• G* and himself of the office 
of surveyorship of his mannors, with a rent charge qf 
twenty nobles per annumy with confirmation of the dean 
and chapter, and that it is antiquum officium^ used to be 
granted in such manner to such person and persons as the 
bishop and his predecessors shall please: the plaintiff 
pleads the statute of 1 Eliz* and that the said office hath 
not been used to be granted but for the life of one, ^here- 
by the grant is void, et hoc paratus est verificare : It was 
excepted to the barre, that the avowant had pleaded that 
the bishop and his predecessors have used to grant th» 
said office to such person or persons, &c« And the plain- 
tiff pleads in barre, that it had not been used to be granted 
but for one life, and condudeth, & hoc paratus est, &c* 
where it ought to have been quod mquiratur per^ See. yet 
h is good, because the avowry is in tne disjunctive* ^ 

2. It is not averred that the bishop is dead, and if he be 
not, the grant is good during his life, it is good, for it ap« 
peareth by the words nuper episcopumj that he was deadg 
or remov'd, exceptions to the avowry, that to say this is 
an ancient office is too general, because he made tiUe to the 
office it self, but it had been good if he haddaimed another 
thing by reason of the office, and the exception hcddea 
good : it was objected, that this grant was out of the sta- 
tute of 1 EHz. because no parcel of the poatessions of the 
bishoprick, as the statute speaketh. 

2. Such things are restrained by the statutewfaereof a 
rent may be reserved. 

38 
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3. If it had been an office, parcel of the bishopriclc which 
the bishop might exercise^ this had been within the statute, 
but this is not so. 

4. If it be restrained for two lives, then also for one 
life : but it was resolved, that the said grant for two lives 
was void against the successor by the statute of 1 Etiz* 

1. Resolv. This grant had been good at the common 
law, by confirmation of the dean and chapter. 

2. The act of 32 I^. 8* cap. 28. inableth the bishop to 
make a kase for 21 yeairs, or three lives, observing the 
limitations of the statute, without the dean and chapter. 

3. The statute of 1 Eliz* restraineth the bishop to grant 
any parcel of his possessions, or any thing belonging to his 
bishoprick, but for 21 years, or three lives, &c. but against 
the bishop himself it is good, and this office may be said 
belonging to his bishoprick, because he had an inheritance 
in the disposition of it, and the intent of the statute was to 
avoid diminutions and dilapidations, therefore a grant of 
such an ancient office of service and necessity for one life, 
as was accustomed, is out of the statute; but more than 
that he cannot doe, because it is not of necessity ; and the 
death of one of them in the life of the bishop is not to the 
purpose ; for the grant was void against the successor, and 
it shall not be made good by accident after. 

4. Such a grant for one life, without confirmation of 
<4he dean and chapter, is void, because it is out of the sta* 
tute of 1 Eliz*; and resolved also, that although the bishop- 
rick be new, yet a grant of a necessary office, with a rea* 
tonable fee, (of which the court shall judge,) bindeth the 
successor. 

Nolo* Where there was a clause in 1 Eliz* that bishops 
may grant to the queen, &c 1 Jacobi by parliament re* 
straineth them, and after judgement vas given for.^e 
plaintiffs. 
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Whistlers Case^ 10 Jat.fo. 63. up6n a special verdict. 

BEFORE the statute of prterogativa regis^ cap. 15. by 
the grant of the king of a manoor, all appendants (without 
naming them) passe, and the statute excepteth knights 
fees, advowsons and indowments, but all other appendants 
now passe without naming them, and so do advowsons 
paas^ in case of restitution, for the statute speaketh of 
grants, and in grants also, without expresse mention bjr 
the words adeo piene &f integre^ &c» See other good mat- 
ter there, touching this subject. 



The CkurchAVardens Case^ of St. Saviours in Southwark^ 

fo.66. 

QUEEN JE/izn&efA leased the rectory to the church* 
wardens of St. S. for 21 years, and after leased to them 
for 50 }*ear8, in consideration of the payment of 20 
pound, and surrender of the letters patents by the church^ 
wardens, modo habentest & adpnesens possidenteSy and the 
special verdict found that they paid the 20L and that 
they delivered the charter in court to be cancelled, and 
that they paid the fees, but that no vicar was made,ye't 
the grant is good ; for it appears that the intent was not to 
make a surrender in deed, because he saith modo possiden^ 
teSj but a surrender in law by acceptance of the second 
letters patenu, and although a corporation cannot make a 
surrender in deed, yet they may make a surrender in law*^: 

2. Although an actual surrender is requisite, they h&vff 
done all which belongs to them by delivery of the char- 
ter and payment of the fees, and the cancelling belongs to 
the court. 

3* Although it was recited that SO/, was paid, yet it 
needs not to be found, for it is but in the personalty^ and 
is affirmed by the king to be paid, and is also executed : 
See Barvncks case, 5|Repovt« 93* 









The Case of the MorahaUea^ 10 Jacfo* 68. in fake 

imprieonmenim 

AN action upon the case upon an aesumpeit is brought 
in the marthaUeay whereas no party was of the kings 
house, the plaintiff recovered, the defendants arrested the 
plaintiff by a precept, in the nature oivi capias ad Matiafaci^ 
endum^ and he tMrings false imprisonment, and judgement 
given against the defendants* 

1. Resolved, the steward and marshal at the commoii 
law hath two authorities: one general, as vicegerents 
of the chief justice in hi^ absence, within the. verge: 
another, as judges of the marshalsea. This last was li* 
mited to debt and covenant, where both are of the house, 
and to trespasse vi Esf armis^ where one is, but not if it 
concern land, and because they \izvc the general authority 
at will, and the other for life, they draw many cases to the 
marshalsea, which ought to be in other courts : their juris* 
diction by Fleta^ lib* 2. cap. 2. Infra metus hospitH conti^ 
nenits 12 leucas in circuitu. And the statute of 13 R« 2. 
c S. limits the 12 miles to be accounted about the kings 
lonnell. 

2. The reasons, whprefore this special authority waa 
givea them, were, 

1. Because the sute there is by bill, by reason of their 
privilege, which cannot be elsewhere. 

5S. In respect of the necessity of attendance of the kinga 
servants* 

db If strangers shall be suffered to sue there, one car- 
man would sue another carman there, in €fula regis, which 
were undecent, but the general authority vanished by .the 
act of 28 £* 1. c« $• which ordained that the chancellour 
and justices of the kmg shou}d follow him, therefore in 
prtesentia majoris cessat, &c. ai|d about 4 £• 3. the court 
of K* bench became resident. 

3* The statute of articuli sup^r ckqrtas, is as much as 
an explanation of the great charter, and the charter of the 
forrest, & not introductory of a new.lairi and the third 
chapter of thaf act explains the- juri84i0tion of the mar* 
shsdsea, as before, and if he hold plea, otherwise a pro^ 
hibition lyeth, and the party s^aU .have an action upon the 
case as a consequent upon tl^e 4tati|tet 
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4* That ^ part of the statute which giveth them ju* 
risdiction in trespasse, shall be intended trespasse vt & 
amu$. 

5. This action lyeth against the defendants, because the 
court had not jurisdiction, and so have not donef it by 
command of the judge, otherwise if the court had juris- 
diction, but proceedeth inverao ordine^ or erroneously, as 
if a capias be awarded against an earl, &c. one who is in- 
dicted before justices of the peace cannot approve ; 1, 
Because he cannot assigne a coroner; 2. Because it is out 
of their commission if a court leet be holdcn at another 
day than it ought to be, the proceeding is coram nonju* 
diccj otherwise it is of a court baron, 6 R. 2. action upon 
the sutute pUtc. ultimo^ in the point, thtlt judgment in the 
xnarshalsea, when none of the parties is of the K. house 
may be avoided by plea without any writ of error, which 
proveth that it is void» 



Ze$nard Lovies Case^ 11 Jaic.fo. 78* in ejecttone firma^for 

8 acres i &c. 

L. L« seised of diverse mannors in soccage and in 
chivalry : m capite^ maketh a feoffement to diverse uses, 
in an indenture precedent, whereby he limits to himself 
for life, without impeachment of waste, and to the use of his 
lessees and devisees, the remainder to his second son in tayl^ 
&:c« the reversion to himself with power of revocation, 
after he purchaseth 8 acres in soccage, andrevoketh, as to 
certain mannors holden in soccage, and deviseth them 
and the 8 acres to his eldest sonne,> and the heirs males of 
his body for 500 years, provided that if Jie^dien otberwiso 
tfian for years, determinable upon the deaths of three per^ 
sons, or lesse number, rendring the old rent, or die 
without issue male, then to his second son in tayl, 
with proviso to make leases- according to 32 H* 8. only; 
I^. L. dyeth, the eldest soaae enters into, the 8 acres, and 
dyeth, leaving one daughter^ who married R. D. who en** 
ters into the 8 acres, Ste. second sonne dyeth, having L* L» 
who enters upoa>K. P« and leaveth to the plaintiff, who 
enters, upon whefD the defendant enters, and ejecteth, &c« 
and if the entry oi L* L« the lessor was congeable or not 
was the question ; and it was adjudged that his entry was 
not lawfuUiaud jndgepient was given agaiust the plaiatifft 
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In dus case diverse points resolved, some at tl»e qomaon 
law, and some upon 33 and 34 H. 8. of wills. 

1. Resolved, if a man seised of three acres o£ equal 
value, one hoiden in capite^ and giveth that and one of 
the other to his younger son in tail, he cannot devise ai^ 
part of the third acre, because he had executed his power, 
and if he purchase other land in socage, he can devise but 
two parts of that, by reason of his reversion in capite ex- 
pectant upon the estate tail. 

Object. That the K. was once satisfied of the ward- 
ship by the statute, in respect of the acre hoiden, and the 
reversion thereupon shall not hinder the devise of land 
purchased after* 

3. The statute doth not regard this seek reversion, but 
inheritances of annual value. Rt^p, To the first that tins 
reversion shall hinder the devise, by the words of the sta* 
tute, for he had a reversion of lands hoiden, but although 
the statute saith that he may alien two parts, by act exe- 
cuted or will, if he alien to one of the three uses by act ex- 
ecuted, he may devise the reversion, for the statute is to 
be intended of an entire alienation, and where the statute 
saith in reversion or remainder, it is to be intended that 
the devisor be seised of such a remainder which draws 
wardship. 

To the second it was answered, that things which of 
their nature are seek, are out of the statute, but not things 
which of their nature are of annual value^ but are not of 
value in respect of some lease or gift, abq* Miqu9 imk 
reddendo J and therefore seek: reversions are devisable by 
the said statutes ; but if they be not, yet they shall not 
hinder the devises of other lands : to make one able to 
devise by those atatutes, the time of having, holding, and 
disposing must concur, and dierefore if a grant to die 
second son here, had been in ice, although with power 
of revocation, the devise had been good, because he had 
no lands in capite^ at the timef of die devise if the 
father conveyeth his land to the use of his younger son, 
the eldest being within age, kfter tbe death of hia Eadiery 
he shall be in ward, although nothing descend : A true 
child, and not in reputation is within^ the statute, and if 
the son purchase land bona fide^ of his. father, this is out 
of the statute, because it is not for his advancement ; if 
tenant in socage devise, and after purchase land in chivid* 
ry, the devise is void for a third part, but if tenant in 
6 
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chivalry and socage devise all, and after aliens the land 
holden, this is good. To make division, that the king 
ahall have a third part holden, the lands shall be taken 
according to their value at the time of the death of the 
devisor. The time of provision that a third part must 
descend, needs not concur with the time of alienation, but 
it is sufficient that he had it at the time of his death. The 
estate to any of the three purposes ought to continue to 
the timeof death, and the tenure must continue till after death 
to make it within the statute ; and the estate also of lands 
holden, ought to continue after death, therefore if tenant 
in tail in eapiUj devise socage land, and die without issue, 
diis is good, so privity must continue after deathf 
therfore if he who made the conveyance be attainted, 
dns is out of the statute: The uses to the second 
aoa are in contingency, and not executed by 2T 
Hm 8« by the power to make leases, and devise reserved 
to the feoffor, and therefore the fee is in the feoffor in 
the mean tine, to that having disposed of it, and being 
seised of it, he cannot devise the land purchased after. 

It was objected, that the statute saith lawfully executed 
in his life, but here no use was to be executed in the se- 
cond son untill after his death. 

It was answered, that after his death this uses were 
derived out of the feoffinent, and so are as it were execu* 
ted in his life. 

It was holden by the chief justice, that the remainder 
to the second son is contingent in regard no alienation is 
found to be made by the ddest, and if there had been, 
then it would be repugnant that after alienation the land 
should remain to the second son^ and so quacarui* via data^ 
the remainder (as the case is) cannot vest in him, but this 
point was resolved by the court. 2. The revocation is 
good although the indenture precedeth the feoffinent, and 
that the uses are in contingency, and that the revocation 
is but in part, and the chief justice held that the eldest 
son had but a term determinable, and the second an estate 
tail, hut in this the kings bench and common pleas differ 
in opinion, and that if lands be devised to one and the 
heirs of his body for 500 years, the executors shall have 
it and not the heir ; and the devisee may alien it, for it 
cannot be entailed, and so in Peacocks Case» 28 EU banco 
rsgisj was it resolved. 
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Doctor Ley fields Caee^ 8 Jac^fo* 88. in treepoieee. 

IN trespass for com taken at O. C. The defendant 
pleads Q, EUzm granted the rectory of O. C* to C. P. widi- 
out shewing the letters patents, who demised to G. P. for 
8 years, if the said C. P. so long live, and that he, as ser- 
vant of C. P. took the com, and avers the life of C. ; the 
plaintiff demurreth, because the plea amounteth to the 
general issue, and it was adjudged in the K. bench that 
the bar was insufficient, because the defendant shewed 
pot the letters patents, and error was brought in the 
exchequer chamber, because the plea amounts to the gene« 
ral issue, because the' defendant gave no colour wherein 
judgement ought not to be given against the defeadanc# 
but only to answer oven 

2« Because he is not bound to shew the letters patents* 
It was answered, that colour shall not be given, for 
colour shall not be given where the plea goeth to the bar 
of the right, for it would be in vain to give colour of 
right, and to bar him if he had right, as if a collateral 
warranty, fine, statute be pleaded, or if he claims by a 
waif, otherwise where he pleads a descent, fcH* this doth 
not bar the right, but the possession ;, he who claims by 
sale in a market overt shall not give colour if be pleads 
generally, but if he pleads that I. S. was possessed as of 
his own goods, and sold them as in a market overt, or 
waived them, there he shall give colour, because he xon- 
fesseth no interest in the plaintiff. 

2. If the defendant claims by the plaintiff, he shall not 
give colour. 

3. If the plea be to the writ, or action of the writ, no 
colour shall be given. 

4. Colour shall not be given in case of tithes, for t» 
whomsoever the lands belong, the tithes belong to the 
parson. 

, , 1. Colour ought to be a doubt to the laygents. 

3. It must have continuance* 

3. It must be such a colour that, if it be effectual, will 
maintain the action. 
. 4. It ought to be given by the first conveyance. 

%. Resolved, lessee for years of lessee for life of the E. 
must shew the letters patents^ for he who is privy in 
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estate or interest, or who justifieth in right of a party or 
privy, although he claim but part, must shew the first deed, 
and the reason that deeds are showed to the court is, that 
the judges and jury (that which respectively to them be- 
longp) shall judge of the sufficiency thereof, therefore a 
deed shall not be suflfered to be given in evidence by wit- 
nesses, or copy, except it be burned, or some such incon- 
venience, but a copy of a record is good evidence : if a 
release be made to tenant for life, this inureth to the re- 
versioner, yet he cannot plead it without showing, dfor^ 
iioriy here because the lessee vtk9y contract with the lessor 
to suffer him to have the deed to shew; but strangers 
who claim not the thing granted^ nor interest out of i^ 
need not to shew the deed; otherwise if he claims the 
thing granted^ or interest out of it ;^ ergv^ the second grantee 
of a r<snt charge must shew the first grant, but he who 
claims as guardian, or merely by the law, without privity 
or power of providing the deed, need not to shew it : but 
tenant by the courtesie must shew it, because the deed 
was in his power living the wife^ otherwise of tenant by 
statute, &c 

S. The not shewing of the deed is matter of substance^ 
therefore judgement shall be given against the plaintiff' in 
the writ of error, although^ it was not shewed as cause of 
demurrer* And judgement was affirmed. 

iVsl0, when a plea amounts to a general issue, if the 
plaintiff demur specially, upon 27 Etiz. and the defendant 
i» judgement shall be given for the plaintiff. 
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. THE Lord Cheyny tenant in tail, the remainder in tail 
to I* C the reversion to the Lord C. bargains and sells^ 
end levies a fine to the bargainee, with warranty. to him 
and his heirs, the bargainee infebffeth the Lord S. who 
infeoffeth £• S. L C. di^s, having issue T. the Lord C« 
dieth widiout issue, Edward^ Lord S. leaseth to the plain- 
tiff, the defendant by the command of T* ejected him : 
and judgement was given for the defendant, and affirmed 
in error. 

U Resolved, the bargainee had an estate descendible, 
during the whole life of the bargainor, (whereof his wife 
shall have power,) and also the reversion in fee expectant 
upon the remainder in taiU 

39 
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t. The fine afl^r bargaia aik( aate it no discoBtinuuiM' 
ofthe-Mttiamder, for thU operates upon the cgUate paased. 
by bargain and sale^ and corroborateth ihat^ and maketk 
it determinable only upon the dealh of the barganor witk* 
out issue, otherwise if the fine had pvcceded; the bar^aia 
and sale* 

3. It was objected, that the feoflFment of the bargainee 
displaceth Ac remainder, so that the warranty wbidi do-^ 
scends upon him barreth him : but y«solved, that the #ar* 
ranty doth not bind him« 

1. Because it was annexed to an estate determinable 
by the death o£ tenant in uil, without issue, and to Ae 
reversion in Sbc, granted by the bargain and sale, and fine^ 
and not to the remainder in tail, and the conisee by hie 
own act cannot make it to exund any furthev ; therefore 
the estate tail being determined, the warranty ceaseth* 

A. A warrant barreth not an estate which is not dis« 
placed at the time of the warranty annexed, as if the father 
maketh a feoffment of land (out of which hia son hath n 
rent)- with warranty, this binds not the son as to the ren^ 

3. The feoffment was lawfull, because he hadiee, theie*^ 
fore he cannot make discontinuance. 

4. A warranty cannot enlarge im estate, the remaandev 
in tail to I. C. was not discontinued, fw the (ooBob wae 
not then seised by force of the taiL 

5. A collateral warrant may be given in evidence, if 
it be not pleaded, for although it giveth not a right, yet it 
barreth anothers right, and the radier in an tjeciionejiriiu^ 
and o(her personal actions, because in them it cannot be 
pleaded by way of bar. 

Note, there are some titles to which a warranty extend* 
eth not, as in case of mortgage, mortmaine, consent to a 
ravishor ; for in these tas^ no action lycth, in whidi vouch- 
er or rebutter can be^ neither ahall a descent take away 
an entry. 
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Bef»fage9 Caiti 10 ^tfc. common pkaOy fo.9%, 

• # 

THE sheriff upon ^Jteri facias executftd did take ab 
oUigatioa of the defendant to pay die money hk oomt at 
Ae return of the writ, and this was adjudged good^ nob* 
withstanding the statute of 83 H. 6* Before this atatittb 
Ae sheriff could not let any person tobail which was taken 
dd regpenden. as may appear Fitz. lfa> Br. 25. ^. & h. and 
in 84 EHz. ia debt by Dawoon^ sheriff of B« against Bur^ 
nam^ upon an obligation^ the defendatit pleaded the statoto 
Sd H. 6* tad shewed that one &. recovered debt ami 
damages against him, and pursued one writ of firti 
fadoo against him, diretted to the sheriff of B. and that 
he made the obligatioo^to the plaintiff for the execution^ 
and that the obligation was void by the statute, whereupon 
die plaintiff deipurred, and it was resolved. 

First, that the obligation was not within the statute, ht^ 
Ijittse that the statute extended only tb such cdlligationi 
which any who is in their ward did make unto him. 

Secondly, that the same oUigation was not void at th0 
common law, whereupon the plaintiff had judgement, and 
another judgment, 28 EL Inter Burtve^ & Kctij upon an 
obligation, udcen by tht sheriff ^ pro ooiutionepecuniwdeUtm 
domina! regime^ upon extent out of the exchequer* 

Mow it is said in the Utter clause of the act, that if any 
of the sheriffs or other officers or ministers aforesaid, tak# 
any obligation in other form^ by colour of their offices^ 
that it should be void, &c« There are two manned of 
forms, (vis«) forma verbaUa \S fotma legaUsy for terbaJio 
stands upon the letters & syllablea of the zct^ forma le^ 
gatioy h forma eosentialio^ and stands updn the sub^tanc^ 
of die thing to be done, and upon the aence of the statute, 
jfuia notitia ramorum hujua statuii, noh in iermanumfoiiio 
sedin rationio raJkeposita est^ and according to this dis« 
tinction tjiis branch of this statute is to be expounded, and 
therforein 87 H» 6. U if the sheriff take a sitigle Obliga- 
tion of one in his wsird that was bailable, this was void, 
for this obligation wants essential form, prescribed by the 
statute : for the condition prescribes the- fault, which is 
part of the substance. And there Moffle said, that if the 
sheriff let (me to bail or nciainprise, that is excepted in the 
statute » and not mainpernable, and take a simple obKga^ 
tion, that the same is void, qtAodalit justiciar it concesscrunt, 
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for by die exception it appearcth that it waa not the inten- 
tion of the statute diat such should be let to bail, and 
therafore the obligation is taken in another sense thm the 
statute intends. And it seemeth to me, that as well in die 
same case of 37 JB. 6. as in the principal case of Dhe and 
Manmnghitm^ Plow. 67. the obfigation which had the con- 
dition to save the sheriff harmless (when the'sheriff against 
. the law putteth one to bail who is not bailable>is against 
the law, and void by the common lawi And with this 
accordeth WiUmm Wishams Case, 15 £liz. Dier^ 824* and 
in 7 £• 4. One was in custody of the sheriff by foise of 
n capiaSfJxpon an indictment of the trespass, and the party 
maketh the obligation to another, by the direction of the 
sheriff, upon this condition, as the statute prescribes for 
the surety of the sheriff, &c. and there it is holden that 
the obligation is void, because the statute prescribes that 
the obligation shall be made to the sheriff, and that is part 
of the essential form i and so if the sheriff adde to the tovt^ 
dition that he shall be kept harmlesse against the king and 
the plaintiffs &c* this is void ; so if a gaoler or a sheriff 
take an obligation of the person, with condition to be trne 
prisoner, or to pay for his meat and drink ; so if the 
sheriff adde any thing to the matter prescribed by the st»* 
tute, asto pay such a sum of mony for a horse, &c* this 
condition maketh all the obligation void, for it is taken in 
another form (touching the substance of the matter) than 
is prescribed in the statute, but in Pasch. 37 Eliz. in the 
kings bench, in an, action of debt brought by Sir Wilkam 
JDrurffy late sheriff of Suffolk^ upon an obligation of %QL 
against A. B. it appeared that the defendant was s<dely 
bound in the same, and with condition that one Maorey 
whom the sheriff had arrested upon a latiiaty should ap- 
pear in person at the day contain^ in the writ, the defend- 
ant pleaded the statute S3 H^ 6. and that the obligation 
was made in other form than is mentioned in the statute^ 
whereupon the plaintiff demurred in law, and it was ob- 
jected that there were three variances from the sutute* 
viz. one in the oblintion, and two ip the condition. First, 
in the qUigation, for that there was but one surety, and 
the statute prescribes reasonable surety of sufficient per- 
sons in the plural number, having suiBcient within the 
said the county, 8cc in which .ca^e there oug^t to be two 
sureties at the least, and the plural number cannot be sa- 
tisfied with the singular number, and so contrary to the 
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word of the statute* And so was the opiniom^ of Motm'^ 
tagve^ Chief Justice of the common place, in the case of 
Dive and Marmngham. 

Also in the condition that the prisoner should appear 
in person, where the words of the statute are, that he 
should appear (generally) without these words, (in per- 
son.) 

S. That he should appear at the day, &e. ad respondent' 
duTfij where these words ad respondendum are more then 
the statute prescribes, and therefore the objection is voyd, 
&c. but it was resolved by Sir Christopher Wray^ Sir 
Thonuu Gemdyy and all the court, that the obligation was 
lK>t voyd 1^ the said act. 

For to the first ; the words reasonable surety of suf- 
ficient persons are added for the surety of the sheriff, and 
therefore if he will but take one surety, be it at his peril, 
for he shall be amerced if the defendants appear not ; and 
therefore the statute doth not make void the obligation in 
this case, for the same branch that requires form, requires 
also that the obligation shall be made to the sheriff himself^ 
by the name of his office, and that the prisoners should ap* 
pear; in which clause no mention is made of the sureties, 
so as the intent of the act was, that in so much as it 
was at the peril of the sheriff to leave to his discretion to 
take on«L or more for his indemnity, and althotigh the 
sureties have not sufficient within the same county 
as the statute mentionetb, yet the obligation is good : 
for these words of the act (as to this point) are more for 
counsel or direction of the sheriff, then for precept or 
constraint to him, and that for the safety of the sheriff; 
for if the defendant cannot find two sufficient persons 
having sufficient within the same county, the sheriff is not 
bound to let him to baile, and this resolution agreeth with 
the antient rule, quiUbet potest renunttare juri per se in-- 
iroducto* And as concerning the Second additions to the 
condition of the said oUigatton, ikiore than is in the sta- 
tute. '•• 

It was resolved, that true it is there is* a verball differ- 
ence of the form prescribed by the statute, but not in the 
substance and effect, for he that is so letten to baile ought 
to appear in person,' for so much is implyed in the words 
of the aet, (shall appear,) and by the cpmmon law every 
tenant cor defendant ought to appear in proper person ; 
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and with this accordcth Fitz* Na. Br. 2S. wbA he that ou^t 
to appear, ought to appear ad respondentU fc? parwn dijpt^ 
runt qua re concordant^ &? e^t ipsorum kgiitlatorum tantmam 
viva vox rebus &P non verbis legem imponert^ vide Uyer^ 
31 Eliz. 364. where the coDdition was in the conjunctifrc« 
(appearand anawerO and yet the obligation good, 2 7 Etiz^ 
in Darby if Hethcot^ if a gaoler or sheriff, for ease or intarge- 
ment of any prisoner, take prdmise to save him barmlcaa, 
that although the statute speaketh only of obligations with 
condition, yet it is an equal mischief. And Wray% Chief 
Justice, said, that the statute should serve for small or 
nothing, if the premises should not be taken to be within 
the statute, and the latter clause is generall, viz* if the 
sheriff take any obligation in the other form, that it shall be 
void, and within the equity of these words, (any obUga* 
tion) an assumpsit is comprehended, for the antient versea 
tre. 

Verba ligant homines^ taurorum comua boves^ . 
Cornu bos capitur^ voce ligatur homv. 

^ando verba statuti sunt spectalia^ ratio autem j>Mr» 
fo/M, generaHter staiutum est intelligendum : it was said, 
that the assumpsit did not bind the prisoner at the com- 
mon law, because the consideration was against the law ; 
vide Dyer^ 19 Eliz. Oneleyes Case. 



Alfrtdus Denbawds Case^ 10 Jac.fo. 102. in error. 

ONE of the jury only appeared at the assizes to try an 
issue in trespass, a tales de circumstantibus is awarded at 
the prayer of the plaintiff; the title of which was, nomina 
decern talium^ and verdict and judgement was given against 
the defendant, who brings error. 

It was objected,. 1. That the judgement wa^ erroneous, 
for the title being nomina 10 talium^ the sheriff cannot 
return tl« ' 

2. Because the statute speaketh with these persons that 
were before impannelled, which cannot be satisfied, where 
one only appeareth, as the statute of Westm. 2. c. 11* is not 
satisfied with one auditor, so of the statute of Merton^ c. 3. 
of redisseisin : it was resolved, that the tales was well 

3 
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awarded, for the statute shall be taken beneficially in 
favour of speedy trials, and the title ts the misprision o^ 
the sheriff, which shall be amended. 

The time of granting the tales is when so many of the 
jarors make de&ult that the inquest cannot be taken; if 
two of the principal pannell appear, and at the prayer of 
tke plaintiff twelve de circumsiani* are returned, and then 
the two prmcYpals are withdrawn, now the trial shall be 
all by the 12 de circufMtanf. but the Lord Dyer made a 
qUtsre of that, if one of the jurors dye before the verdict 
be given, a tales shall be granted, he who is meerly a 
defendant cannot pray a utes undll default be made by 
the plaiaCfff ; die number ought to be under the number 
ia die principal pannel, except in an appeal, because there 
the defendant may challenge peremptorily : the number 
shall be diminished in ^yftry new tales, and they ought 
to be of the same quality with the former, as if the prin* 
cipal pannel were per medietatem Hnqucty so shall the tales 
be i justices of assize shall not award a taks de circum^ 
staniiius in an assize^ for the statute of 35 H^ 8. c. 6. 
speaketh where the trial is habeas corpora^ distringas^ or 
nisi priusj for an aa^ii&e cannot be taken by mstprius, but 
must be taken in the proper county ; and after, by advice 
of all the justices of the common place, and barons of the 
excheqioer, the judgf ment was ai&rmed* 



Mmphretf Lofields Case, 10 yac.fo. 106. in debt upon 

bsndm 

• 

D. leased for a year to H. L« and if the parties shall 
please t^ renuc the term at the end of that year^ that he 
shall have for three years, tendring 4CL per annum, H. 
!«• bindeth himself to perform covenants, and faileth of 
payment of 20/. at christmas^quarter, D. bringcth debt : it 
was resolved for the plaintiff* It was objected against the 
action, 

!• That the reservation was upon a contingency, if the 
term shall revive. 

3. Because die reservalicMi is ibiranie termino precdicto, 
9ta. the last term, 

3. The reservation shall bc taken stricdy, because the 
words of the lessor* 
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But it was resolved, that the reservation eztendeth ta 
the first year, for the proper place of a reservation is- after 
the limitation of the estate ; as if a lease be made with 
divers remainders over, reserving rent ; this goeth to all ; 
and although the second term be in contingency, yet the 
first is certain, and termino prwdicto si£:nifieth both the 
terms, for it is nomen coliectivum^ and the reservation shaU 
be taken reasonably, according to the intent of the parties. 
Tenant in tail of an acre in borough EngUshj and of 
another by the common law, by an oxe, dieth, having issue 
two sons, the service shall not be increased : and increase 
is only between very lord and very tenant, for there may 
be increaser, but not where there is a reservation; or LF 
the seigniory be by deed, and services are reserved within 
time of memory, for he shall have no more than himself 
reserved : in the case at bar in respect the obligation was 
forfeited, the court moved the plaintiff to take his arrear- 
ages, costs, and damages, with which he was contented, 
and so no judgment was given. ' 



Arthur Legats Case^ in subversion of festileni^ patents of 
theevish concealorsy 10 ^ac. fo* 109. in com* banco* 

THE king ex certa sciential Csfc. grants fifteen acres as 
cot^cealed, which were parcel of a mannor of the profits, 
whereof the king was answered : nothing passeth. 

1. Resoh. If the king were answered of the old rent of 
the mannor, and the fermors, &c. suffer one to intrude in 
part, this is not concealed; 2. The grant is void; for 
quaquidem^ &c. is the suggestion of the party. 

2. This is a clause of restraint, and nothing passeth 
which is not concealed. 

3. The kmg did not intend to diminish his revenue, 
which will be if the grant be good. 

4. The clause quw quidem^ hath a double conjunctive, 
concelata & detenta^ and land. cannot be detained from the 
kbg. 

3. Exmero motu, Esfc. aideth it not. 

4. If the officers of the king may by matter of record 
have notice of putting the land in charge in court of re- 
cord, and do it not, yet this is not concealed, and if the 
clause quof quidem be added for more certainty, the grant 
shall not be vitious by it if it be false ; as if a mannor be 
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granted, fuodquhfem^ was in die tenjure of I. S.; wliej^e it 
was not, this is good : if one substract or take the kings 
rents, this is not concealed, for the king may charge him 
as baily, and the law will make a privity : see the statute 
of 4 H. 4. cap^ 4. called in the RoUe Brangioyn in English 
White Crorv. And it was said that perpetuities^ monopo« 
lies, an(f patents of concealment, were bom under one 
unfortunate constellation, for as soon as they came in 
questim, judgement was ever given agunst them, and none 
ever for them, and they have all two inseperable quali- 
ties, (yiz*^ to be troublesome and fruitless. 



Robert Pilfords Case, 10 Jacfo. lis. 

THE plaintiff in trespass counts to damages of 40/. 
fuid at the nisiprms the jury assessed for damages 49/* 
and .209. costs, at the day in banke he rele^ed 9/. parcell 
of the damages, and had judgement of 40 and 10/. for 
costs de incremento^ the defendant brings error,^ because 
the damage and costs surmount the sum in the count; but 
judgement was affirmed; for in reall actions before the 
statute of Gloceatery 6 £• 1. cap. U no damages were reco- 
verable,, but in personal actions and mixt they were, and 
by that statute a man shall have costs in all cases where 
he recovers damages, viz. before, or by the same statute ;. 
therefore pf after this damages are given where they 
were not at the common law, costs shall not be recovered^ 
as in a fnare impedit; but if a statute after this give double 
or treble damages, where damages and costs were by the 
common law, there the plaintiff shall recover the damages 
increased, and costs also ; but in waste against tenant for 
life, costs shall not be recovered, for although this sta,* 
tute was at the same parliament, yet it was an act of crea** 
tion, and therefore no costs : and true it is, that damages 
include costs, in a general sense, but in tJhe count it is 
taken for damages, before the action brought in a relative 
signification; therefore expensa litis may be added to 
it, although he count not of them, as a man shall do in real 
actions without counting of them, because he shaU recover 
them pending the writ, in entrie sur disseisin^ the plaintiff 
shall recover damages from the disseisin to the writ of 

40 
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inqtuiy, {^c. and tf ihe tssue be ttyiMe hf rerAct, f^e» 
to the verdict, but m a prittipe of rent of hit own posset*- 
non he shall recover all arrears to the judgement : judge* 
ment affirmed by alL 

Cheyneye^ Cme^ 10 yat.fi. 118. 

IN 'a vdbrtf maritagHy Issue is johied upon the tenure, 
and found for the plaintiiF, but the jury did not bqnire of 
die value : adjudged the verdict is sufficient and shall not 
be supplyed by a writ of inquiry. 

1. In this writ three things are to be recovered, the va« 
lue, damages and costs, and although the issue be joined 
upon the tenure, yet as a consequent upon the issue, and 
their charge they ought to inquire of die value, if they 
find for the plaintiff; as in an assize, if issue be joynd 
upon a release, and found for the plaintiff, yet the re* 
cognitors must inquire of the seisin and disseisin, and 
this defect shall not be supplyed with a writ of inquiry, 
because then the defendant would be prevented of his writ 
of attaint : but if the court ought to inquire of, things 
whereof no attaint lyeth, this being but of office, it may 
be supplyed by a writ of inquiry, as the four points in a 
quart impeditj (vizJ) dt fltnitudine^ ex cujtts prwtentmiionef 
si ttmpU9 Btmtttre transhrit^ and die value of the churdi 
per annum : and in the ease at barr by the rule of die 
court a new venire facias was 'awarded. 

The Case of the JUaior and Burgesses of Lynn Regis^ 
touching misnaming of corporations^ 11 Jac.fo. ISl^ 
com. banco. 

H. 8. in the 29 year of his reign, did incorporate diat 
town by the name of JUaioris f^ Burgensium burgi domkii 
regis de Lynn Regis^ and one made an obligation to diem 
by th^ name of J^aior and Burgesses of Lynn Regis^ 
omitting these words burgi regis ; this is good, because 
it is the ss^me name in substance, and doth not vary in 
materiall words, and though it be not idem nomen syllabis^ 
vet it is re C^ sensu, for burgesses that implyes it is a 
burrough, for burroughs and burgesses are conjugata^ and 
by Lynn Regis it appears that it is burgus suUs 1. regis 
i fortiori^ because there is no other corporation of the 



difftrence betWM& ancient corporations, and new } for an^ 
dent oorporatioaa may by usage have severall names; and 
themaior and burgesses (notwithsundug non €9i factum 
pleaded) had judgement to ncover. 

WURam Cbau Case, 11 Jacfo. 127. banco regis. 

A LEASE for years, if the lessor should so long live, 
rendring rent at the four feasts V or within thirteen weeks 
after, after one of the feasts the lessor dveth, and before 
the thirteen weeks be past, the executor brings debt against 
the lessee, and the defendant demurreth upon the count, 
and it was adjudged a good demurrer, and that the action 
did fiot lye. 

1. Because the disjunctive is added for the benefit of 
the lessee ; and the first day was but for voluntary pav- 
ment, but the legall time of payment was the end of the' 
thirteen weeks, before which when the lessor dyeth, the 
lessee is discharged by act of God for that quarter : if 
lessee before the day, pay the rent, this is voluntary and 
not satisfactoiy, but it is good to pve seisin ; if payment 
be in the morning, and die lessor dyeth at noon, this is 
Voluntary and satisfactory agunst the heir, but not against 
the king : payment the last mstant of the day is satisfac- 
tory, an^d alter the day it is coercive and satisfactory. 

2. When the first day is past, it Is as if the rent had 
been only reserved the second day, for the election is^good» 

3. The rent is to be paid out of the profits of the land; 
ergo^ in regard of time it shall not be apportioned ; and if 
the lessor dye betwixt the first day and the last day, his 
heir, and not the executor, shall have the rent, because it 
was not then due; if a man lease for years rendring rent at 
M. or within a month after, with a condition of re-entry^ 
and the lessee renders it at the last insunt of M. the lea* 
sor shall not re-enter upon demand the last day of the 
moneth, because the lessee had liberty to pay it then ; and 
the difference was taken betwixt the said disjunctive re- 
servation, and when d&e reservation is at a certain feast, and 
a condition is added, that if it be arrear by the space of a 
month after the feast, that then the lessor, &fc. there the 
lessee for salvadon of his lease, cannot render it at the 
last instant of the feast, because he had no sudi liberty, 
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as in the other case : a lease for years rendring rent at M. 
or within twelve days after, upon condition to re»enter 
if it be arrear by the space of twelve dayes after my of the 
said feasts or dayes, the lessee shall have twenty four 
days in safe-guard of his lease after die feast of M. and 
in the case at barr judgement given, quod qumrcM nil cap, 
per btUam* 

y antes Oiburnes Case^ 11 Jacfo. 130. banco regis: 

IN an action upon the case, for the plaintiflf had bought, 
of the defendant diverse goods which he refused to de- 
liver, whereof one was unum ftdchrum lectin anglice^ a 
field beadstead with a testeme, and curtains of saye, the 
plaintiff recovers^ and damages assessed intirely, where 
none ought to be given for Uie testern, &c. for Jukhrum 
signifieth a bedstead only, upon errour brought therefor 
judgement was affirmed, for one thing only is here put in 
issue, for the other things are not alleaged positive sed 
expositive^ and are nugation ; but when two things are put 
in issue, or oblique^ inquired of by the jury, there it is not 
good ; and it stiall not be intended that damages were 
given for that only for which the action was brought, but 
in an action upon the case for words spoken at one time, 
whereof some are actionable^ and some not, there dama- 
ges may be assessed intirely, and shall be intended to be 
given for the words actionable only. 

1. Because the plaintiff must declare as the words were. 

2. Because the words not actionable aggravate the da- 
mages, otherwise if spoken at several times; but here 
damages shall be intended to be for that which is action- 
able only, and the rest, as if never alleged : and in writs or 
pleas English words are not admitted by 36 E. 3. ccf. 
15. except they be parcell of a name, as lon in the HiM. 2. 
Words which passe under the name of Latine, are, 

1. Good grammatical! Latine. 

2. Words significant in law, and not in grammar. 

3« Incongruous Latine, which doth not vitiate a plea, 
or grant, nor judiciall writ. 

4. Words insensible, having no countenance of Latine, 
and are rejected ; but feigned words as velnetum^ stcpedia^ 
&fc. are good. 
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Read and Hedmaris Case^ 10 Jac. fo. 134. 



THE defendant in debt brought by two executors jdeads 
the death of him who was summoned and severed. 

Hesohedj the writ shall not abate; if two purchase an 
originall reall action, and one dyeth pending the writ, this 
shall abate in all, as in caseof joyntenants, or parceners^ 
where one dieth having issue, or no issue, because that she 
may have a writ for die whole, and shall not recover a 
moyety, and one shall not recover upon a false reall writ, 
or unapt for his case, in respect he may have an apt writ, 
although it happen after by act of God ; but if two pur* 
chase a judicial writ, and one is summoned & severed, 
and dies without issue, the writ shall not abate ; the same 
law where jointenants, but if the coparcener had issue, 
then it shall abate : if one of the plaintiffs after summons 
and severance marryeth, this shall not abate the writ. In 
personal and'^mixed actions, although an intire chattel be 
demanded, the death of one after summons and severance 
doth not abate the writ ; as in a writ of ward of the body: 
in a ^tiare impedit without- severance, &c. If one die the 
writ shall not abate, because thereby the other should be 
dis-inherited, as upon penatie and six moneths passed ; 
but without question if one of the plaintiffs in a qiuure 
impedit be severed and die, the writ shall not abate ; where 
the plaintiffs are only to discharge themselves, the writ 
shall not abate by *the death of one of the plaintiffs or 
defendants, and therefore there the non-sute of one is 
not the non-sute of the other » but otherwise it is in a writ 
of error: note, summons and severance is before appear- 
ance, and non-sute after appearance, where the severance 
is without process. 
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Jtiehard Smiiha Case^ 10 yac. fo. 135. 

I 
R. S. brings a mart impe£t prttaentare ad menReiaiem 
teekiim^ and adjuaged die writ was good ; 1* None shaU 
biTe such a quare impediiy but when there are two several 
patrons, and 2 incumbents of the churchy therefore^ if two 
present by turn, the fuare impedit must be prmnetUart ad 
tcdenam : when the register giveth a writ for the whole^ 
this is a good warrant to bring it of any part, if the case 
will warrant it ; but it seemed to the chief justice that 
in the case at bar the writ might have been good, pT9^ 
untare ad eccicMiam^ for as to him it is one church. 



CASES 1I]P0N THE COMMISSIONS OF SEWERS» 7 

JACOBI. 



T%e Case of Chester Mill upon the River of Dee^ fo. 137. 

ADJUDGED that the statute of magna charta omnes 
Mdelli deponantur extends only to open weares for taking 
of fish; and that commissioners of sewer cannot subvert 
a causey, &c. erected before the time of £. 1. but by the 
statutes of 25 £. 3. cap. 4. and 1 2f. 4. cap. 12. if they be 
inhauncedf they ought to be amended by abatement of 
the inhauncement, and the causey in question was erected 
before the time of £. 1. and never since inhaunced, and 
dierefore out of all the said statutes. 

Keighleys Case^ 7 Jac. com. banco ^fo* 139. 

IT was resolved, that if one be bound by prescription 
to keep a wall contra flusmm marist and the wall is sub- 
▼erted by a sudden inundation of waters, salt or sweet, by 
the sutute of 23 H. 8. cap* 5. the commtssione];s have 
power to tax all equally who have damage by such sur- 
rounding, for no default was in the party ; so if the wall 
be in ineviuble danger, but if it be through his neglect, 
each one may have his action upon the case against him, 

1 
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; 



gnd if the dioiger be aot ineyitablc, lie only shaD be 
charged. 

% Resoh* by the eaid statute, the commiaslonen are 
not bound to otmenre the customs of Romney Marsh, but 
where such cnatomes are ia aay phices withm thefar com- 
misston. 

5. According to your wisdoms imd discretions in the 
said act are to be interpreted according to law and justice, 
for every judge or commissioner ought to have Am sakm^ 
9alem eapientia ne sit insipidus^ CsP sakm conseieiUia ne #ff 
HaisluM: and discretion is scire per legem jmd sit justum: 
and every of their ordinances ought to consist upon four 
cause. 

1. The material cause, and that is the substance. 

9. The formal cause, and that is the manner. 

9. The efficient cause, that is their authority. 

4. The final cause, and that is for the publique good. 



The Case of the Isle of £/yr, 7 Joe. fo. 141. 



THE commissioners of sewers decreed that a new river 
shall be cut out of Owse, seven miles within the main 
aoyle of the Isle, and for the doing thereof, and for 
the effecting thereof, taxed diverse townes in the counqr 
of C. out of the Isle generally i that is^ so muck upon ' 
every town ; 2 questions i 

1. If the commissioners have power to make such a 
new river ? 

2. If such a general tax be lawfuIH 

By the common law the king ought to defend the 
realm as well against the sea as enemies, and to provide 
that the subjects may have safe passage over bridges and 
high-ways, and therefore if the walls of the sea, or gutters 
be not scoured, he ought to award a commission to 
inquire of such defaults as by the register amongst the 
commissions of oyer and terminer. See there a president, 
44 £• 3. for reparation of ancient sewers, &c. or making 
them new, but the statute of 6 H. 6. cap. 5. and divers 
others for making new walls, &c. were only temporary, 
and that power is omitted in the act of 23 H* 8. ca* 5. 
which is made perpetual by 3 E. 6. cap. 8. and so the 
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commisBion in this point insueth the commimoB which 
was at the common law: dierefore it was resolved, that 
the commissioners in this case could not make the said 
new river, because their commission extends only to the 
xeparatioB and new making of ancient walls, gutters^ 8cc« 
And it would be hard to give power to commissioners 
to try new inventions to charge the country, which may- 
never take effect : and it appeareth by the Register, 252m 
that a new river ought not to be made, and the old 
stopped, without an ad quod damnum^ and the kings 
license ; yet when a new sewer is to be made, any small 
alteration for the publick good of such a place may be 
made; so of an ancient wall against the rage of the water^ 
in case of inevitable necessity, but if by timely reparation 
that peril may be ayolded, no other ought to be made i si 
assucth mederi possis nova non sunt tentanda: but if new 
inventions appear profitable, contribution must be volun- 
tary, and not by compulsion, and in 3 yac. Popham^ Chief 
Justice, preferred a bill in parliament to make a new 
river in die Isle, but it was rejected. 

2. Resohed^ none ought to be taxed, but he who may 
have damage by the default, or profit by the reformation; 
also the assessement must be according to the quantity of 
their lands, and number of acres, and according to the 
rate of eveiy mans profit and portion, and the taxation in 
general was not warranted but it ought to have been in 
particular upon every owner or possessor, observing the 
said qualities* Some statutes of sewers are in dtfendendo 
bf reparando rvalUaSj CsPc. some in destruendo fsf amavendo 
nocuendOf and some touching both. 
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Sir Edward Coh^s RepofU. 
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IN THE COURT OF WAfiSS. 
Scroops Caoe^ 10 Jac.fo* 143. 

N. S. made a feoffment to diverse uses, with power of 
revocation by indenture, and after by another indenture, 
([observing all incident circumstances prescribed,) the 
feoffor covenanteth to stand sei^f d to several other uses* 

1. This inureth to a revocation. 

2« To raise new uses : and so it was resolved in the 
kings bench, between Frampton and Frampton^ TV. 2 
yacm ^uia non referi an mis intentionem suam declares 
verbis^' an rebus ipsis vei Jaciis^ and when he limits new 
uses,' he aignifieth his purpose to determine the uses 
before. 

41 
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The lord de la Wares Case^ 39 £//z. in parliament^ fe. 1. 

THOMAS LA WAREy great grandfather of the now 
lord, in 3 H.B. was summoned to the parliament by wric^ 
and by 3 £• 6. it was enacted, that William the father of 
the now lord Thomae shall be disabled to claim any 
dignity, during hb life, notwithstanding W. was called to 
parliament by Q. Elizabeth^ and sat as puisne lord, and 
dyed^ and Thomas now lord, sued in parliament to the Q, 
to be restored to the place of his great grandfather, that 
is, betwixt the Lord BarJily, and the Lord Willoughby of 
Eresbyy and resolved, that he should be restored, for his 
fathers disability was not absolute by attainder, but cmly 
temporary and persona^, during his life, and the acceptance 
of the new dignity shall not hurt the petitioner, the father 
being then disabled, and an esquire only, so diat when the 
old and new dignity descend together, the old shall be 
preferred: which resolutions by the judges was well 
approved of by the lords committees, and after confirm" 
ed by the queen* 



AtuRicr Curies Case^ f Jac.fo. 2. 

QUEEN Elizabeth grants officium unius auditorum 
curice wardorump to W. T* and W. C, for life, fif eorum 
diutius viventit the K. grants it in reversion to L C. & 
L T. L C* dyeth, the K« grants it in reversion to R. P. 
W. T. dycth. 

1 • 'Resolved, the grant of the office unitts awRtorum^ 
&c. is good to twot and the survivor of them, for -32 H. 
8* c. 46* Duiketh the two auditors one officer, and the word 
unius is not numerative, but denoteth the unity of the 
office. 

2» In such a grant the words & eorum diutius viventi, 

. are not void, &c* for otherwisie by the death of one of them 

the interest of both would be ended ; but now the survivor 

remains auditor, and another shall be added to him, and till 

another is added to him, his voice in court is suspended, 
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because by the statute there must be two ; so if the C grant 
by a patent to one, and by another to another, this is good, 
and until die second is added the first haili no voice in court* 

9. The nomination of auditors ought to be under the 
great seaL 

4» This oiBce cannot be grafted in reversion. 

1. Because it is judicial, and one cannot be judge m 
Jutura^ and perhaps he was sufficient at the time of the 
grant, but not when it takes effect 

2« Although it be in part judicial, and in part minister 
rialf yet it is intire, and although ministerial offices may 
be granted in future^ yet this cannot, because it is inse- 
parably judicial also, for the K. cannot grant the judicial 
part to one or two, and the ministerial to others* 

' 3* If the grant be good as to the ministerial part^ yet 
it shall not uke c^ffect now, because one of the ancient 
officers is living, and if he should exercise the ministeriall 
part with the survivor, there would be three offices* 

$m He who surviveth remains auditor, yet had no voice 
in court untill the king add another to him* 

6. The grant to P. is void* 

1* Because in reversion* 

3* Because it reciteth a void grant to !• C. and I* T* 
as good, and so the K* is deceived of his grant* 



Sir Jokn Heydom Case^ 10 Jac.fo. i. 

SIR J* H* brings trespass against F. C, T* C. 8t I* C* 
F. C. appeareth^ against whom the plaintiff declareth, 
with 9%mul ctfUi, ^c* who pleads non calpm so doth T. C* 
which issues werq tried severally, and the issue between 
the plaintiff and F* C* was first tried and damages assessed 
to sb(A* and the other against T* C* 501. I. C* appears, 
and confesseth the action, a writ of inquiry of danuiges is 
awarded, but none issued^ judgement for the plaintiff, and 
affirmed in error* 

1* Resolved^ in trespass against divers who plead ntm 
cuL or several pleas which are foimd in all fbr the plain* 
tiff, damages shall not be assessed severally, although one 
did more wrong than another, because the trespass is in- 
tire, and the act of one is ;the act of all, but if they be 
found guilty at several times, they may, and if the plain- 
tiff confess the trespais to be at several times, the writ shall 
abate. 
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2. If two trespassort plead seveniltyv both dnU , be 
bound with the damages taxed by the first jury, and the 
other shall have an atuint although he be a stranger to 
the issue, because he is privy to the chaiigei if one 
of them after appearance make default, a writ .of en* 

auiry shall be awarded to save a discontinuance, but none 
liall issue, because he shall be contributory to the dama- 
ges taxed by the jury who tryed the other issue, and the 
other shdl not be charged in damages assessed upon m 
writ whereupon he can have no atuint, but if the other 
issue be found against the plaintiff, then it shall issue. 

S. Although uiere was a discqntinuance against I. C» 
because in the common place, where the action was brought^ 
there is no continuance after a writ of inquiry, (otherwise 
it is in the kings bench|) yet it is aided by the sutute of 
d2 H* 8. c. 30. 

4* If two juries give a verdict at one time, the plaintiff 
shall have judgement, de melioriiua damnis^ if he will ; 
but^al nisi utiica execution in trespasse against diverse who 
plead several pleas triable by the same jury, if the jury 
sever the damages^ all is vitious. 



Friddle and Nafpers Catt^ 10 Jac. fo. 8. 

THE plaintiff in a prohibition declaredi that the prior 
of M. was seised of 22 acres, and of a rectory time out of 
mind, &c. until the dissolution, &c, and so, for all that 
<time held them discharged of tithes, and conveys the said 
22 acres from the king to himself, and that the defendant 
proprietariiu recioria pr^BdieU sued the plaintiff for tithes; 
the defendant traverseth the prescription of 
the jury found that the prior, time out of, &c. was 
of the said 29 acres* and of the advowson of the rectory, 
and did appropriate it by license, 20 H. 8* the incumbent 
then being living, who dyeth, and that the prior hdd it 
united to the dissolution : judgement for the plaintiff. 

1 . Resolved, although that every church parochiall is 
supposed to be presentative, yet the plaintiff may plead 
that the prior, &c. time out of, &c. were rectors of it, for 
this amounu to so much that it was impropriated, that he 
needs not show how, because before the time of memory; 
but the conclusion of the prescription of unity, viz* rct^ 
iiMe cujuif be was discharged of tithes was not good, for 
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land is Botditcharged of tithed by vmhy^ b«t of payment 
of^them, notwithstanding the mistaking of the conclusion 
doth not vitiate the count when the cause to have a 'pro-, 
hibition is good. 

3. The plea of the defendant to have a prohibition is 
not good, because he traverseth the conclusion, viz. the 
prescription of discharge, where he ought to traverse the 
presctiption of unity, for the conclusion is not traversable, 
and because it is matter in law* 

3* The issue is not well joyned. 

1. The matter of discharge is by reason of discHsrge 
by the statute, and the issue is by discharge at the com- 
mon law. 1 

2* In every issue diere must be ta afErmative and a ne- 
gative, but here is no affirmative, for the conclusion is no 
affirmative, but an inference. 

4*' The impropriation is sufficient, although the license 
were generalU and the incumbent living, for it shall be 
construed in such a speciall sence, that itfmay take effect, 
and the license is alwayes generally for the incumbent may 
die, or restgne, before the impropriation. 

5. Admitting the impropriation void, it had not been 
made good by 35 Eliz. c« 3. for this setdes in the K* all 
possessions of abbeys with qualification, notwithstanding 
any defect in any surrender, &c. which intitleth the K« 
and this defect is not within the qualification, but if the 
impropriation had been good by reputation, and so used, 
this had been given b}' the statute of sr & 31 ^. 8. 

d. If the jury found matter to barr the plaintiff, this is 
not to be regarded, because an attaint lyeth not, nor the 
witnesses punished forpeijuryy that matter not being ma« 
teriall to the issue. 

r. Resolved, that perpetuall unity untill the dissolution 
is, by the statute, prima facicy a discharge of payment of 
tithes, except that the farmors have paid tithes, and such 
an unity ought to bejusta mfuaiUf that is, free in one, and 
other J per fetua &P libera^ but if the abby were founded in 
time of memory, he cannot at all, and here it appeareth 
that the impropriation was made in 20 Hm 8. so that it 
appeareth to the court that^ before that the 20 acres were 
charged with tithes, for of common right all lands ought 
to pay tithes ; therefore the chief justice concluded that 
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the 8iud 20 acres' (as this case is) were chargeaUe widi 
tithes ; but id regard the information is good, and the plem 
pro cansuUatiane habenda altogether insufficient, and the 
verdict impertinent to the issue, they would not grant a 
consultation. 



, Doctor Grants Case^ 11 yac» conu banco f fo% 15. inn 

prohibition* 

1*. RESOLVED, it is a good prescription that every 
inhabitant in a parish have paid 28. in the pound, 6f the 
value of their houses, per annum^ in lieu of tithes, because 
it may have a lawfuU commencement, for it may be, thfit 
this was so time out of mind for the lands whereupon die 
houses were built, as a modus detimamR* 

ae. That the parson may sue for it in the court cliris- 
tian, for that it is in the name of tithes ; and every antient 
city and burrough had for the most part such a custome 
for their houses, for the maintainance of their parsons, 
and obventibns include oblations, rents, or other revenues, 
and after a consultation was granted* 



Sir Henry NevUs Case^ 11 Jac.fo. 17, 

IT was resolved, that a customary mannor may be 
holden of another mannor, ^and there may be lord, measn, 
aud tenant of it, and such a customary lord may hold 
courts, and grant copies, and such a mannor shall pass by 
surrender and admittance, and fines shall be paid upon 
aticnattou or descent, and if it be forfeited, the lord shall 
have the services as annexed to the mannor; so if a tenant 
at will, &c. admit copy-holders reserving rent, this shall 
go with the mannor after the will determined; and so 
note a difference between reservations at the common law 
and by the custome of the mannon And it was said 
that the mannor of Aylesham in Norfolk is holden by 
copy, and others in divers other places : and judgement 
was affirmed in error. 

3 
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Doctor Ayrieo Cascj 11 jfacm fo. 18* 

14 E. 2« the K. licenced R. de £• to found in Oxford a 
hall, nib nomine Aulm Scholarium Reginm de Oxonio^ in the 
exemplification 8 Jac, it was eub nomine Aubt Regime de 
Oxomo^ they present to the church by the name oipraposit* 
CoU. Rrginm in Univeroiiao Oxonue &f Sector, bf SchoUat. 
ejuedem^ the incumbent deviseth the rectory, and they by 
die name of profposit. Sector, i^ Scholar. Aula vel CoUegii 
Regime in UnioereitaU Oxonii^ confirm the demise ; and 
notwithstanding these variances it was adjudged, that as 
well the confirmation as the presentation was good : and 
the sole.doubtfull variance ia, that it was Aulm Regime^ 
where it ought to be Auke Scholarium Reginet^ but good, for 
the true n^pe of the college is so, for the word Scholarium 
is not necessary but once, and if it be taken in construc- 
tion to come after Aukt^ the provost will be the sole cor- 
poration, by the name of prapoeit. ouUb scholar, regind; 
ergo^ it doth precede in good construction* Also, the 
founder named it so, and so it hath been alwaies taken, 
and if there be a small variance, this is not to the purpose, 
if it be so described that another cannot be meant, as a 
gift omnibus filiie 1. S. oxjilim \. S. when there is but one, 
or if Richerus Abbot of W* grant by the name of Rtchar- 
due i nil facii error nominis cum de corpore constat^ and 
this was the antient and constant opinion in case of cor- 
porations. See the case of the Maior and Burgesses of Lin^ 
in the tenth book. 



Henry Harpurs Case, 1? Jacjo. 23. 

IN ejectione Jirmm upon a lease to J. .W. in unam 
capeliam^ and land in W. in the parish of B. and tithes, 
without shewing the certainty of them, the visne was from 
B. the case was, Sir H. B. seized of G. of the value of SOA 
per annum^ and of N. of the annual value of 18/* in cgpite^ 
covenanted to stand seized to the use of him and his wife 
in tail, with remainders in tail, the reversion to himself, 
and after purchaseth lands in socage, and deviseth them 
to be sold by his executors, the matter in law resolved, 
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but no judgehicnt given, because divers exceptions taken^ 

1. Pes0L that if tenant of the king in cajnte conyeya 
his land to one of the uses, £sfc. and after purchase socage^ 
he may devise all the socage. 

2* A seek reversion upon an estate tail shall hinder die 
devise of socage land for a third part. 

3. Although the reversion in fee continue in lum, yet 
he may devise two parts of the socage, and all if he had 
granted the reversion over. 

4. Although he had exercised his power in making a 
joynture of more than two parts, yet if the reversion m 
fee had not hindered, he might have devised all the socage 
purchased after, howsoever the devise is good for two parts | 
fpr the reason reported in Loveyes Case. 

5. Although the consideration of advancing his wife 
and their issues extends not to the brothers^ jiet the use 
is well raised to. them, because the law implj^th a con- 
sideration, and it is not to the purpose that they are found 
brothers, because it appeareth in the deed. 

6. For the mannor of G. the estate tail vanisheth bj 
the death of Sir H. without the issue male, and therefore 
that estate is no cause to restrain the devise for any part, 
but the reversion in fee is for a third part: so resolved, 
that the plaintiff shall have judgement for two parts. 
Exceptions to the count and visne. 

1. The ejectione Jirmm is of tithes, without shewing the 
kinds of them ; ergo^ not good, for a' certain judgement 
and execution cannot be made; 2. It may be it is in a 
modus decimandif for which an ejectitme Jirmm lyeth not. 

2. Capella is demanded, which ought to be demanded 
by the name of an house. 

3* The venire facias is not well awarded, for it appears that 
there are two B. one a ville, the other a parish, and 
W. a ville in the parish of B; and the tithes are alleged 
to be in W. inparochia de B. so the visne must be out of 
B. and W. because there is the most certainty ; so that by 
reason of these exceptions, no judgement was entered, but 
it was said that the courts of wards, where a bill depends 
for this matter, will take order for the possession accord- 
ingly. 
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Henry PigoU Cascj 12 Joe. fa. S6. 

B. W. brings debt upon obligation made to him when 
he was sheriff, omitting the name of his odice, but it was 
after interlined by a stranger, the defendant pleads non 
CMt factum^ without oyer of the. deed, and judgement was 
given for the plaintiff. 

\m When a deed is rased, the obligor may plead non est 
factunu 

2m If a deed be rased by the obligee himself in a place 
. not material, it is void ; but not if done by a stranger, 
except in a place materiall, and here it was in a place not 
material, because it appeareth not to the court that he was 
sheriff. If a deed consist of divers parts whereof one 
doth not depend upon the other, and some of them are 
against law, the deed is good in part ; but if any of then& 
be rased, it is void in all : so if the seal of one be debrused, 
all is void : See Matthewsons Case, in the fifth book. 



Alexander Pawlters Caee^ 12 Jac.fo* 29. dtctment. 

A. P. felUo ammOf burned a house in New Market^ 
whereby the greatest part of that town was burned. 

IteHoL he shall not have his clergy, for this was felony 
by the common law, and so bainous, that he was not re- 
plevishable no more than for treason, as appears by 
WeetminsU U cap. 15. but he shall have his clergy at the 
common law; forimpediments to have clergy were, first, 
disability to be a member of holy church, as a blind maa^ 
or woman. 

2. Heresie. 

3. Infidelity, as a Saracen or Jew, but a man excommu- 
nicated, or outlawed, shall have it. 

5. Confession before the statute of articuii c/rri, c. ISm 
because he cannot make his purgation. 

6. High treason or petit treason before 2S £• 3. cap* 
15. So of sacrilege, and of insidiatores Ofarum, &? de* 
populatores agrorum : see the statute of 4 H. 4* cap. 2» 
but the statute of 23 ff. 8. cap. 1. taketh away clergy 
where one is found guilty of burning of houses, but this 
is to he intended by verdict or confession ; but'f he stand. 

42 
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mute, or challenge more than he ooght^ or be outlawed, 
these are out of the statute, or if he commit burglary, and 
not robbery, he shall have his clergy ; by 25 H. 8. a^. 
3. he who is found guilty of any of the said oflPences shall 
lose his clergy ; and if he stand mute, or challenge above 
his number, but that extends to the principal only in case 
of indictment, and not- to the accessory before the fact, n<Mr 
to appeals or approvements, nor to outlary ; but these two 
statutes were taken away by 1 £• 6. cap. 12. but 25 B^. 8. 
was revived by 5 £sP 6 cafi. 10* 

Obj, that the said statute was not revived in all, but 
as to stealingof goods in one county » and'flying into another, 
for so is the style of the act. 

2» If it be revived, this takes not away clergy, where 
one is found guilty by verdict;* but the statute of 23 N. 
8. which is not revived. But it was resolved that the in- 
tire act is revived. 

- 1. Although that the statute of 5 £. 6. reciteth these 
oflPences solely, and reviveth the act and clergy, touching 
such offences, that shall be intended such in mischief; so 
Wesiminst. 2. cap. 5. is expounded touching infants hav- 
ing advowsons, whether they be inward or not ; and the 
style is not to the purpose, for many statutes are of. greater 
extent than the style, as 27 H* 8. of uses concerning join- 
tures; yet the preamble is of transferring uses into pos- 
session, also otherwise these words and every clause, &c. 
shall be surplusage, if it extend not to all the act, for 
there is but one clause in it which concemeth the offences 
in 5 & 6 £• 6. also it is that every article concerning clergy 
as to such offences shall be revived, and there is but one 
which concerns these offences, and many times penal sta- 
tutes are taken by equity, as 8 H. 6. cap. 12. ordaineth 
that the imbezeling or withdrawing a record, %vhereby a 
judgement may be reversed, shall be felony, and by equity, 
making of a bad judgement good is felony, so 25 £• 3. 
for killing ofa master extends to the mistress. 

2. 25 H. 8. takes away clergy, where one is found guilty 
by verdict ; because it takes away if he stand mute, or 
challenge, &c. in like manner as if he were guilty after the 
laws of the land which are affirmative worda^: and 4 & 5 
PhiL b? Mary^ cap. 4. takes away clergy from the accesso- 
ry before, which they would not have done if they had not 
thought that it was taken away from the principal by the 
other act. By 18 Eliz* cap. 7* clergy is taken away in 
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case of burglary, where he is foimd guilty by verdict, con- 
fession, or outlary ; but if he be indicted at the common 
law, and stand mute, or challenge over, &fc. he shall have 
it, and not if he be indicted by 23 H. 8. or 5 E. 6. of bur- 
glary, and put them who were in the house in fear with 
robbery, or upon 1 £• 6* without robbery : 4 & 5 PhtL &f 
Mary takes away clergy where one is accessory before 
to a robery in a dwelling house ; frj'o, before that, such 
an accessory shall have it : breaking of an house in the 
night without robbery is no burglary, and if he doth rob 
he shall have his clergy, if none were put in fear, or that 
any of the family (and not a stranger; be not in another 
part of the house ; but this was before 39 Eltz. cap. 15. 
wherby clergy is taken , away without putting any fear 
if he rob any man of above the value of five shillings* 

Accessory before in robbing a house in the day is ousted 
of clergy by 4 & 5 PhxL &f Mary. Accessory in robbing 
a booth in the night or day, or out-house upon 39 Elizm 
shall have his clergy : Nota^ although a statute takes away 
clergy from the principal, yet the accessory before or after 
shall have it ; and where by statute or any oifence a man 
is ousted of his clergy, the indictment must contain the 
o£fence, with the circumstances in the statute : Dyer^ 99* 
and 183. And A. P« was ordered to be hanged in chains. 
Sec. 



Metcalfs Case^ 12 jfac. fo. 38. tn accompt. 

JUDGMENT is given against M. quod computet &f 
ideo in miaericordia qutaprius non cotnputavit^ and before 
final judgement error is brought. 

1.' ReaoL it lyeth not: 1* Because the writ of error 
saith, at judicium inde redditum sit^ which shall be intended 
of the principal judgement, as the feast of St* M* shall be 
intended the principal feast, and the feme shall be received 
upon default of her baron after judgement of adme^ure- 
jnent before the principal judgement. 

2. It shall be intended an entire judgment, therfore 
in action against two, if one plead to the issue, and the 
other confesseth, and judgment given against him, he 
shall not have error before the plea determined against 
the other, for otherwise there would be a failer of right : 
for the kings bench cannot proceed upon the record, nor 
the common place, because it is removed* 
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3* The first judgement is not ad grave damnum^ for by* 
that he loseth nothing, but judgment of the arrerages and 
damage is in the end of the original. 

4. This is not properly a judgement, but an award of 
the court, as ouster of aid, in partitionefadenda an awarde 
quod partitto Jiat^ ^c. which are but interlocutory, and 
not definitive. 

5.^ They have day by the roll until the last judgement ; 
but if a felon die after the exijp;ent awarded, and before 
attainder, a writ of error lyeth for necessity, for otherwise 
the goods are forfeited by awarding of the exigent with- 
out remedy 9 if divers are sued by several prctcipeSf and 
ludgement given against one,{he shall have error before 
judgement given against the other, and if error be in the 
original, the tenor only shall be certified, for otherwise 
the court cannot proceed against the others* 

2. It was resolved that the record is not removed, be- 
cause untill finall judgement be given, the chief justice of 
the common place hath no authority to send it, and they 
may proceed, notwithstanding the roll be marked miititur^ 



Richard Godfreys Case^ 12 yac. fo. 42* 

TWELVE chief pledges according to the custome of 
the niannor, to represent to the leet that every one of 
themselves ought to pay for themselves 10*. fro certa 
letm^ the steward imposeth a fine of 6/* upon tnem, the 
lord distreineth for the fine and certainty of Jeet, one of 
the pledges brings replevin, and judgement was given for 
the plaintiff* 

1. Resoh the fipe is not well assessed, for it ought to 
be several, and not joint as it ip, because the offence is 
several, and although that the offence be joint, yet the fine 
Qhall be several, as m disseisin and (respasse. 3ut for the 
incertainty of the persons, and infinitenesse of the number, 
many may be fined together, as the town for the escape of 
a felon j and the reasonab|enesse and excessivenesse of the 
fine shall be determined of the judges : excesaus in re 
fuaUbet Jure reprobatur communis as excessive distress, 
excessive aid, and excessive amerciament, are against the 
common law. 

. 2. If the fine be imposed erroniously, it may be avoided 
by plea, for he had no other remedy. 
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$• The lord cannot destrein, pro certo Utas without pre* 
scription, because it is against common right, but he may 
for a fine or amerciament ; but for an amerciament in a 
court baron, the lord must prescribe ; a fine because it is 
assessed by the court, needs not to be affered, but an 
amerciament must be affered by the country* 

4* Admitting that he may distrein pro certo leta\ he 
shall have a return, although he had no cause to distrein 
for the fine, for where one brings an action for two things^ 
and it will not lie for one of them, it shall abate only for 
that if he cannot have a better action for it, but if he may 
it shall abate for the whole ; as in ^iformedon of land, and 
of an advowson, the writ shall stand for the land i so if a 
man avow for divers rents arrear, and it appeareth that 
parcel is not yet due, yet the avowry is good for the 
residue ; but if a man bring a writ of entry in nature of 
an assize of two acres, where it appeareth that for one 
acre he ought to have a wrix of entry in the per^ there all 
shall abate, for this extends not to the action, but to the 
writ only. 



Richard Lifords Case, 12 yac, Jb. 46. 

IN trespass the defendant pleads that J. L« was seized 
in fee, and demised to T. S« and M* P. (excepting trees 
above 21 years growth, if not decayed) for their lives, and 
covenanted to stand seized de tenementU pradictts citm 
pertinentiis superitu dimisais^ to the use of R. L« in tail, 
&c« and the defendant, as servant to the said R« L* enter-^ 
cd and sold trees ; and judgement was given against the 
plaintiff. 

1. HesoL that the trees notwithstanding the exception, 
remain parcel of the inheritance, and are not chattels, but 
shall descend to the heir, for the law doth not favour 
severance of the trees from the land, therefore if one 
bargain and sell land, upon which there are trees, they 
shall not passe without inroUment. 

1. If there had not been such an exception, the general 
interest of them is in the lessor ; and the lessee had but 
a particular interest in them, and the lessor may sell them 
without license of the lessee, to take effect after the lease 
determined, and tithes shall not be paid for them because 
they are parcel of the inheritance ; 2. By the exception of 
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them, the soil is not excepted, but onjy so much as sus- 
tainetb the tree, and if he by licence of the lessee root 
them up, the lessee shall have the soil ; but by exception 
of wood, the land it self is excepted ; if an acre, or an 
advowson be severed from the mannor by exception upon 
a lease for life, it shall not be parcel of the mannor again ; 
otherwise of trees, for they were not severed infactOy be- 
cause they grow out of the land* 

3» A thing in possession cannot be parcel of a reversion 
upon an estate for life, but trees which grow out of the land, 
and fish or deer in the land may, and shall pass with it. 

4. In this case by grant of the reversion generally, or 
of the tenements, the trees pass, for the inheritance of all 
the land passeth, and thereby the trees annexed to it ; the 
disseisee by his entry shall have the corn upon the ground, 
as well as the grasse, by relation of continuance of pos- 
session, but this relation is not of effect to have a tres- 
passc against any but the first desseisor ; for in ficiione Juris 
semper mquitas existit^ and the emblements shall be reco- 
vered in damages. *" 

5. In the case at bar by exception of the trees power 
is reserved to the lessor or his servants, to enter and shew 
the trees to the vendee : cuicunque aliquis quid concedii^ 
tanccdere vidctur & id^ Csf c. 

6. The plea in bar is insufficient, for he sheweth that 
there was another jointenant for life not named in the 
writ, and demands judgement if action which is an apt 
conclusion. 

3. The plea is double, one to the writ, another to the 
action. 

3> He pleads the entry of the lessee for life, which is 
surplusage. 

4. He averreth not that the trees which were sold were 
not dotards which are excluded! out of the exception, but 
that they, dejure pertinebant to R. L. which is not formal: 
but upon all the matter here appeared sufficient cause to 
give judgement against the plaintiff, and therefore by the 
rule of the court, qucerens nil capiat per billanu 

3 
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The Case of the Taylors of Ooathsy 6?r. of Ipswich^ 12 

yac. fo* ^^. 

THE taylors of I. make an ordinance that none shall 
exercise the trade in I. if he hath not been an apprentice 
for seven years, and if he do not appear before them to 
be approved, upon forfeiture of five marks, and for breach 
of it bring debt ; the defendant pleads jthat he was retein* 
ed by A* P. to be a domestic servant, and that he made 
garments by his command. 

i. ResoL at the common law none mayl>e prohibited 
to exercise any trade, ahhough he hath never been an 
apprentice, and be ignorant ; but if \\t, misdoe any thing, 
an action of the case lyeth. 

2* This ordinance for so much as is not prohibited hy 
the statute of 5 Eliz* is against law, for after seven years 
apprentiship he may exercise his trade without allowance 
of any. 

3.- The statute of 5 Eliz* doth notprohibite the private 
exercise of any trade in a family, therfore this is out of 
the said ordinance. 

4* The statute of 19 ^. 7. cap. 7. doth not corroborate 
any ordinance against law, if it be allowed, but the allow- 
ance dischargeth the penalty of 40/. for putting in use 
any ordinances which are against the prerogative of the 
king, or the common profit of the people ; and judgement 
was given, quod querentes nil ceperent per billam. 

Edward Saoells Case^ 12 Jac^fo. 55. 

AN ejectionejlrmw lyeth not of a close, but it must be 
of a certain number of acres, and the nature of them must 
be shewed. A writ shall not abate for want of order, viz. 
of a house before land, &c. and judgement was stayed. 
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Benthams Case^ tS yac. fo. 56. 

IF damages or costs are omitted, or not well assessed 
by the jury, if the plaintiff release them, he may have his 
judgement, and it shall not for that be reversed : insuffi- 
cient assessement of damages, and no assessing is aU one. 

Doctor Fasten Case, concerning recusants^ 12 Jac.Jo. 56. 

AN information was preferred against a recusant, by 
an informer, tarn pro domino rege quam pro seipso^ before 
the recusant was convicted for 220/. that is 20/. a month 
lor a 11 months absence from the church, &c. and judge- 
ment given against the defendant* 

1. Resolved, that he may be convicted, (to satisfie the 
statute of 23 Eliz. in this same sute, and convicted shall 
be taken for attainted,) for he shall forfeit nothing before 
judgement. 

2. The branch of distribution in the act of 23 EBz. 
extendeth as well to the clause of penalty for recusancy, 
as to that of hearing or saying masses, for it is all one to 
say, shall forfeit, and shall forfeit to the king. 

'2» Divers acts of parliament give the penalty to die 
king, and yet after make a contribution thereof to another 
who win sue, as 3 H* 6. capi 3. 8c 3 fT* 7* 3. * 

3. He against whom judgment is given, upon demurrer 
or default, or otherwise, is convicted within the statute, 
for he is attainted, which impl)reth it, for it is so found by 
the judges : so by the statute of 8 H. 6. treble damages 
are given where a disseisin is found to be with force ; ^is 
extends to judgement by nrhil dicit or default. 

4. The statute 28 Eiiz* doth not take away the statute 
of 23. which giveth liberty to the informer, See* for, 

1. It is made for more speedy execution of it. 

2. It doth not alter the sute of the party, but of the king, 
and leaveth the informer as he was before. 

3* The act of 28 giveth not the penalty to any new 
person, for it was given to the K. by 23 El. 
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4* The statute of S8 extends only to indictments, and 
toucheth not infoijrniations* \ 

5. The defendant is not within 28 Eliz* if he be not Con- 
victed at the sute of the K« ; er/^, this is left as before* 

6« Because the statute is in the affirmative, and diey 
may stand together, but the statute of 28 alters the statute 
of 23 in this, that it confineth sutes against recusants in the 
K» bench, or assizes, &c. which clause extends as well to 
the sute of the informer as of the queen, and the statute 
of 25 EEz* & 3 yac, inlarge the jurisdiction, as to the 
sutes of the K. and touch not the sute of the party. 

$. The statute of 35 taksth not away the action popular 
given by 23* for it was made to g^ve more speedy remedy, 
and not to take it away, a feme covert is within the statute 
of 23 and 1 Eliz* but b^ore the statute 35 £/t2u if a feme 
covert had been indicted of recusancy, the forfeiture should 
not have been levyed of the goods of the husband, because 
he was not party thereunto ; otherwise in an information 
or debt brought by the informer : and in that, that the 
statute of 35 is, that the K« shall recover all the pains, &c» 
in such sort, &c. this^ alters the remedy only as to the 
queen, for now she may proceed by action, as for recovery 
of any other debt by the common law, in such manner as 
1 A 7» c« 1. giveth a formedon, against a pamor of the 
profits, &c* also 35 Etiz. is in the affirmative, and although 
It giveth the penalty of 2<M» by the month, yet it taketh 
not away 1 Eliz* which giveth l%dm for every sunday and 
holy-day, and where this statute saith, that the jMivictioa 
shall be in the K. B. or at the assizes^ yet the ^ij^ces of 
peace and others authorized by 23 may take indictments : 
the statute of 3 Jac^ infltcteth imprisonment upon the 
feme covert, yet it taketh not away the forfeiture before:- 
where a new person is designed by a new statute, this 
taketh away the antient sutute if they cannot stand to- 
gether, and although there are exclusive words concerning 
courts, yet the court of K* bench is not excluded, because 
.it is coram regCm 

6. A recusant may plead auterfoits convict^ or other 
collateral bar, as pardon, submission, &c. out of the in- 
dictment; for 3 Jac. c. 4. extends only to defects within 
the indictment or other proceedings, & the informer cannot 
charge any who is convicted before at the sute of the 
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queen, upon 23 or 35 Eliz. or 3 yoc. and upon 23 the 
informer must sue within a year and a day. 

Nota^ if after a popular act commenced the K. attorney 
will not prosecute, the informer may for his pm» and 
condemnation or acquittal at his sute, is a bar against the 
K. and all others, yet the K. may pardon it before an 
action commenced, and if the informer dye, the attonqr 
may prosecute the sute, and the information shall serve 
for the king. 

« 

The Case of the Matters and Fellows of Magdakn College^ 

in Cambridge, 13 Jac. fo* 66. 

DOCTOR K. Master of M. College, and the fellows, 
17 Eliz, grant to the queen, reserving rent, upon condi- 
tion to grant over, which is done accordingly, the jury- 
find 13 Eliz. of deans and chapters, and 13 Eliz* of con* 
firmations, a fine with proclamations is levyed, and five 
years pass : Doctor K. diedi, the successor accepts the 
rent, and within five years after his election enters, and he 
and the fellows demise to the defendant. And judgement 
given for the defendant. 

1. Resolved, the master and fellows are restrained by 
the statute of 13 Eliz* to grant to the queen, for the Q. 
is a person within the letter of the statute, and if he should 
be exempted, this should be by construction of law, which 
cannot t||; 

1. Because a general statute for maintenance of reli- 
gion and good literature,' or relief of the poor, binds the 
K. although he be not named ; and it appeareth by the 
statute of 1 Eliz. that the K. is included within the words 
person or persons,' for there he is exempted. 

2. Because the statute is made to suppresse a tort, there- 
fore the stati^t^ of doms binds him.* 

3. A statute made to perform the intent of the donor 
binds the K. without being named, as the statute ofdonism 

4. The master and fellows are disabled to grant, there- 
fore the K. carniot purchase of them. 

5. The intent is to be observed, which was to convey by 
the queen to a subject, and so to make her an instrument 
of wrong, as one who holdeth of the bishop grants to the 

Sieen to regrant to a corporation by covin, to take away 
e seignory of the bishop by extinguishment, and to 
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make an evasion out of the statute of mortmain^ this patent 
shall be repealed/tir^ regio^^o here : and this act extends 
to a corporation not incorporate by such names as are in 
the statute. 

2. The statute of 1 8 Eliz* c. 2. doth not confirm this 
grant, for it is out of the words of the stiatutes, because it 
it not made upon consideration, and here the reversion of 
iht rent is not considered, because the queen was to grant 
it before the rent be due ; 2 grants to the K* may be void 
or voidable* 

.1. In respect of the grantor, as if an infant grant unto 
him. 

2* In respect of the thing granted » as if a foundership 
be granted. 

. 3. In respect of the estate, as tail* 

4. In respect of the grant, if it agree not with the rules 
of law* 

5. In respect of omission of any circumstance, as in- 
rolment, this statute aideth not grants of the first sort, 
for it doth not inable persons disabled by the law to grant, 
as here, nor of the second sort, but confirmeth grants of 
tenant in tail, because he was able to grai|^ but aids not 
grants of the fourth sort : for qiug mala 4Unt inchoataprin* 
cipio vix estj Csf c. but it aideth grants of the fifth sort- 
s' At the time of the said statute this grant needed no 

confirmation, because Doctor K. the master was living. 

3. The fine and non-claim doth not bar them ; 1. Be- 
cause aldiough it was not a conveyance made by them, yet 
it was suffered by them within the words of the statute* 

2. Doctor K. nor any in. his time cannot make his 
claim, and^ cUiim was made within five years after his 
death. 

4* Acceptance of the rent doth not bar them because it 
is a body aggregate of many,. and acceptance by the mas- 
ter sole doth not bar all, and the rather being without 
deed : and judgement given, guod guerens^ ^jUcapfret per 
biUam. 



340 An Abriigfnmt of [lib. xi. 



Lewis Sowla Case, 13 Jac.fo. 79. in trtjter and 

conversion. 

T. B. covenants to stand seised to the use of himself 
and his wife for life, without impeachment of waste, the 
remainder to the first, second, and third son, successively 
in tail, the remainder to the heirs of their two bodies, the 
reo^ainder over, they have issue I. T. B. dies, the issue 
dies, the wind bloweth down a bam, parcel of, &c. and 
the timber in the count mentioned was parcel of that 
bam, the feme carrieth the timber out of the mannor, he 
in remainder assigns by fine to the plaintiff, the feme 
dyeth, the plaintiff brings an action of trover and convei^ 
sion against the executors of the feme ; and judgement 
given against the plaintiff. 

1. Resolved, untill the birth of the issue, T. B. and his 
wife have an estate tail executed, but after this it is divi- 
ded, and they have for life, the remainder to the issue in 
tail. 

2. Tenant in tail after possibility had a greater estate 
as to the quality than tepant for life : therefore, 

1. He shall not be punished for waste. 

2. He shall not be compelled to attorn. 
S. He shall not have aide* 

4. Upon his alienation a consimili casu lyeth not. 

5. After his death intrusion lyeth not. 

6. He may joyn the mise upon the mere right* 

7. He shall not be named in an action for or against 
him, tenant for life, but not as to the quantity, therefore 
his feoffment is a forfeiture, resceit lyeth upon his default 
and exchange by him, and tenant for life is good. 

3. The feme is not tenant in tail after possibility, he 
for this must be a remainder of an estate tail by act of God, 
and not by limitation of the party : and though she be 
tenant in tail after possibility of the remainder, this doth 
not extinguish the estate for life, because it is not a greater 
estate. 

4. She shall have the privileges of tenant in tail after 
possibility for the inheritance which was in her, and be- 
cause she is tenant in tail after possibility of the remain- 
der, although she cannot claim it in possession. 
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5* If tenant for life or yean cut treef, or prostrate 
houses, the lessor shall have the trees and tymber, for the 
lessee had them only as things annexed to the land, and ^ 
he shall not have a greater interest by his tortious sever- 
ance, but he shall have a speciall interest in the tymbet 
blown down, to build again withall. 

6. The law giveth many privileges to a mansion house. 

7. The lessee without impeachment of waste shall have 
trees which he cuts, for without impeachment of waste, is 
as much as without demand for waste done ; otherwise it 
is, if it be without impeachment, &c. by writ of waste. 

8. The privilege of without impeachment of waste is 
annexed to the estate, therefore if he accept a confirmation 
of a greater estate, or assign over, it is gone. 

9. If trees are blown down with the wind, the lessee 
without impeachment of waste shall have them ; therefore 
judgement given, quodquerem nil caperet per InUam* 

The Case of Monopolies^ 44 Eliz.fo. 84. 

THE queen grants to one of the privy chamber the 
sole making and importation of cards, this grant is vbid. 
!• The grant of making of cards is void; for, 

1. All trades are for the publick good, for the exercise 
of youth in labour, and therefore it cannot be appropriated 
to one solely. 

2. A monopoly had three incidents against the weal 

publick. 

1. Raising of the price. 

2. The commodity Js not so well made. 

3. The impoverishing of poor artificers. 

3. The Q. is deceived in her grant, because she thought 
it to be for the publick good : it prohibits them who have 
skill to make cards, and giveth license to one of the privy 
chamber, who had not sktl, and the K. cannot suppress 
card-playing, because it is not malum in se^ and no trade 
may be prohibited but by parliament. 

2. The license of imporution of cards is void, bemg 
without limitation or stint, for the Q. may dispence with 
the statute 3 £. 4. c. 4. which doth prohibit it, but that 
ought to be with limitation. 

Nota^ the K. that now is, in a book printed, 1610 hath 
published that monopolies are against law, and command- 
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ed no suter to preiBume to move him for the granting of 
them : but admitting the grant good in the case at bar, the 
plaintiffs sole remedy had been that which 3 £• 4. in such 
case giveth, and that ought to be pursued; and judge- 
ment entered| quod qtierena nil caperet per billam. 



The Earl of Devonshiree Case^ 4 Jac. fo, 89. 

THE K. reciting that decayed munition belongs to the 
master of the ordinance, grants it unto him, who sells it, 
and dyeth, his executors are chargeable to the K. 

1. Resolved this cannot be claimed as fees of the office, 
because it was erected but in ^5 H. 8. 

2. The grant is void, because it was upon a suggestion, 
that it was due to him. 

3. Although the testator claims them to his own use, 
yet he shall be accountable to the K. for the law will make 
a privity, as if any man taketh the K. goods, he shall be 
charged in an accompt, for the K. is not bound to ch^ge 
any man as receivor but generally, and otherwise the 
king may lose them by his death, and although the kings 
goods came not to the hands of the testator, yet he shall be 
charged if he were a means of the kings damage and pre- 
judice. 

In Sir W. M. Case it was resolved, that no officer of 
the K. can dispose o£ any part of the K. treasure, for the 
profit and honour of the K. without warrant under the 
great or privy seal, and after the executors satisfied the 
K. for the said munition* 



Jamea Baggt Case, 13 Jac. banco regisj fo. 93. 

in restitution. 

t. RESOLVED, that to the kings bench authority be- 
longs not only to correct errors in judiciall proceedings^ 
but other errors and misdemeanors extrajudicial, tending 
to the breach of the peace, or oppression of the subject* 

2. Causes of disfranchisement of a citizen ought to be 
acts against his duty and oath, but words against a chief 
magistrate art not, but may be of the good behaviour, and 
so of an attempt without an act done. 

3. A citizen cannot be disfranchised without charter 

1 
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or prescription, if he be not convicted hy due course of 
law, as if he be attainted of forgery, perjury, or conspira- 
cy at the K. sute, or of any odier crime whereby he be- 
commeth infamous. 

4. If a citizen is disfranchised, and hath a writ of resti- 
tution, and they return sufficient cause, which is false, a 
writ to restore him shall not be awarded but he may have 
a special action upon the case. 

5. Such a return ought to be certain, because the party 
cannot have an answer unto it, and after the court awarded 
a writ to restore the said L B. and so he was accordingly* 
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THE TWELFTH BOOK. 

Fwi & SKMofiCt CoBty ^Joc. in the exchequer chamter^ 

fi. \. 

FORD t recusant, lent divers sums of monef to Shd- 
ion before and after the sutute S3 £/f«« and for assarance 
took a grant of a rent charge by deed indented with con* 
dition of redemption and a recognisance conditioned for 
performance of covenants in the said indenture, in the nam^ s 
of the other defendants, but to his own use. Ff^rd after- 
wards lent other sums of money to Sheldon^ and for assu- 
rance took a rent charge, &c. aa above. All the recogni- 
sances were forfeited : and afterwards in 41 £/rz» Ford 
was convicted of recusancy, and did not pay 20/. per 
mensem according to the statute 29 Eliz* The question 
was, if the king should have the benefit of these recogni- 
sances. 

1. It was resolved that the recognisances would have 
been given to the king, had they been acknowledged to 
Ford himself, for personal actions are included in the 
word goodsf in an act of parliament as well as goods in 
possession. 

2. Although these recognisances were acknowledged 
to perform covenants in an indenture concerning a rent 
charge, and therefore savour of the realty, yet they were 
originally for the loan and forbearance of money, and 

^ere made for security of pa3rment ; also when the recog- 
nisances are forfeited they are but chattels personal. 

3. It shall be presumed in law, that the recognisances 
were taken in other men's names to defeat the king of his 
forfeiture ; and the king shall not be barred per obliguum^ 
of that which would belong to him if the act were done 
de directo. 

4. Hon refert whether the duty accrue to the king by 
common law or by statute. And although one of the recog- 
nisances was taken before the statute 29 Eltz. yet it was 
to Ford^s use, and it is not material that he was not con- 
victed until the 41 Eliz. for at all times before that, he 
was subject to a forfeiture for his recusancy. 
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Zord Si* John vernts Dean^ &Pc. of GlaucMer^ 4 yda 

fo. 3* 

THE plaintiflF brought a fuare impedit m the common 
pleas; which suit was stayed by aid prayer, and the 
record was removed into chancery ; upon which the plain*^ 
tiflF moved for a procedendo and shewed divers matters to 
prove his title, but because the defendant and those from 
whom he claims, time out of mind, had had possession of 
the parsonage as impropriate, (saving interruption for some 
small time,) and for the danger of the precedent, it was 
resolved by the court of chancery that no procedendo in 
kquela should be granted. 



Thomas Crimes &f aL plamtiffa^ CsP Henry Smith defendant^ 
. 30 Eliz* in the exchequer chamber^ fo* 4. 

RESOLVED, that where a vicarage hath continued 
for a great length of time, it shaU be presumed that it was 
lawfuUy endowed. 



Bee^ CsP Beard" o Casey 4 ^ac. fo. 4. 

RESOLVED, that where the improp^ation of ai^ctory 
was, by any thing which 'can now be shown, originally 
defective, yet by reason of the ancient and continual pos- 
session (from 31 Ed* 1.) it shall not be drawn in question. 

Case of forfeiture by treason^ 4 Jac^fo* 6. 

TENANT in tail b^ore the statute of %7 H. 8. made 
a feoiFment in fee to the use of himself and his wife in 
tail : and after the statute 27 H. 8. was made the husband 
was attainted of high treason and died; the wife continued 
in possession and died, their issue enter and die, and it 
descends to his issue. The question was, whether the 
issue in tail or the king shall have the land. 

It was objected that the right of the ancient estate tail 
cannot be forfeited, because, 1. The ancient esute was 

44 
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discontinued, and such right of action cannot be forfeited ; 
2. The feoffor had no right to the ancient estate tail, (for by 
his feoffment his right was utterly gone,) and he canMt 
forfeit what he hath not : and the issue in tail is remitted 
to the ancient rights which cannot be forfeited. And the 
new estate tail which may be forfeited by the 36 H. 8. 
cap* 13; is by the descent and remitter avo|4«d. But 
resolved thatm this case, the issue in tail was baired. For 
ahbough right of action is not given to the king by the 
26 H« 8. yet when tenant in tail discontinues his estate 
to the use of himself in tail, and afterwards is attainted^ 
he now, by the 36 H. 8., forfeits not only the new estate in 
tail, but the right of the ancient estate is barred forever. 



Case at a committee amceming hiskopSf 4 yac*/b» T* 

BY the statute 1 Ed. 6* cap. 2* bishopricks were made 
donative, but that statute is repealed by the 1 Ei» cap. 1. 
and the statute 25 H. 8« cap. 20. is revived. By the 35 H# 
8* it is provided that at every avoidance die king may 
grant his license to the prior and convent, the dean and 
chapter, &c. to proceed to an election of an archbbhop or 
bishop, with a letter missive containing the name of the 
person whom they shall elect. 



The Case of the Stannaries^ 4 Joe. in the star-chambery 

A 9. 

^ RESOLVED, that the king has not the pre<>emptiott of 
tin in Cornwall by any prerogative, for base mines do not 
belong to the king by his prerogative, but to the owner of 
the land. But the pre-emption of tin in Cornwall belongs 
to the king as4in ancient rent and inheritance due to him> 
as well of tin in the land ^of the subject as in his proper 
demesnes. 
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The Case of the King^.a Prerogaihe in Salipetre, 4 yac. 

Jo. 12, 

THE king has the purveyance of saltpetre for the aaakiog 
df gunpowder for the defence of the realm, and may 
take it in the land of the subject, but the ministers of the 
king, who dig for it, must leave the inheritanfce of the sub- 
ject in as good plight as they found it. 



George Leaked Caat^ 4 Jac. fo* \5. 

I 

OEO'RGE LEAK joined two blank parchments with 
mouth glue, so close together that they appeared to he but 
one, and put one label through them both ; upon the 
uppermost parchment he wrote a patent and got the great 
seal put to the label ; he then took off the parchment, 
which was written upon, from the label, .which, with the 
great seal, still hung to the blank parchment, on which he 
wrote another patent and published it as a good patent: 
hereupon two questions were moved. 

1. Whether this offedce be high treason or no? 
' 2« If it be high treason, whether he may be indicted 
generally for counterfeiting the gre it seal, or must the 
special fact be expressed I As to the 6rst point the justices 
were divided in opinion: myself and divers others held 
that it was neither high nor petit treason, as it is riot 
withiki either of the branches of the 25 Ed. 3. Bat the 
chief justiee and divers others were agamst us ; and by 
reason of the diversity of opinions respec$uaiur. As to 
the aeccfnd point, k was resolved, that if the special matter 
had amounted to counterfeiting the great seal, he might 
have been generally indicted for high trc^oa fo|: counter^ 
feiting the great seal. 
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A Case of Cu$tomj 24 EHz* in the exchequer^ fo. 17 w 

SALT was brought by sea to a haven in En/^kmdj and 
part was sold and discharged into another ship and trans- 
ported, but never actually put on shore : and now the 
doubt was upon the words of the statute 1 El* cap. 11. 
concerning exportation, viz. sent from the wharf, &c. and 
concerning importation, take up, discharge and lay pn 
land : if in this case, the said salt ought to pay custom as 
well inwards as outwards. And it was resolved that in 
both cases custom ought to be paid ; for the discharge 
out of the ship, upon the sale aforesaid, amounts, in law, 
to putting it upon land} for iu law it is ififra corpus cemu 
fatus* 



Caseqfnon obstante or dispensing power ^fo* 18* 

NOTE. No act of parliament can bind the king, in any 
prerogative which is sole and inseparable to his person, 
lis his prerogative to pardon, &c« but that he may dispense 
ff ith it by a non obstantOf 



^ Jf High Commissioners haoe power to imprison^ 

4 Joe* fon 19. 

BT the 1 EL cap. I. the power of the commissioners 
appointed by the king by force of this statute, only extends 
to such offences as may lawfully be reformed by the ec- 
clesiastical law, but no power is given io> imprison or ini- 
poae corporal punishment. 
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OftteaSng Women^fo* SO. 

THE taking a woman against her will is not felony by 
the slatate 3 H. 7* cap. 12. without marriage or carnal co- 
pulation* 

Not£ s by the express purview of the act, the accessary 
both before and after is made principal ; but by a con- 
struction of the common law, they that receive the mis- 
doers and not the women, are accessaries ; for this act 
makes even the receivers of the women principals. 



Jurum Reginm^ ^ttidf Csfc. 4 yac. fo.2U 

IT was resolved by the chief baron and myself, that 
the queen is entitled to one mark of gold, for every hun- 
dred marks of silver which a subject voluntary binds him- 
self to pay to the king. 



Case ofForeaUy 5 yac, fo. 22. 

IT was resolved by all the justices that if land is a fo- 
rest^ it will appear by matter of record, as by eyres of jus- 
tices. See But its being called a forest in grants, offices, 
and conveyances is no proof that it is a forest in law ; 2. 
He who hath freehold in a chase, may cut his timber and 
wood upon it, but innst leave sufficient for covert; 3. 
By prescription he may have common for his sheep, and 
warren for his conies; 4. He n|ay build a convenient 
Jodge within faia wanren for preservation of game. 
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Floyd and Barker^ S yac.fi* ftS.intke star^hamber. 

IT was resolved, 1. That when a grand tnqnett inlets 
a party of murder or felony, and he is afterwards aeqmt* 
tedyConspiracy does not lie for him against the mdictors, 
for any conspiraqr or practice before the indictoNBty but 
it is otherwise of a witness : and the law presomes diat 
every juror will be indifferent, when he is swoni) nor will 
the Uw admit proof against this presumptioiK 

2. When the party indicted is convicted of felony he 
lihall not have a writ of conspiracy ; but when upon his 
arraignment he is Ugitimo modo acquietatusm 

3. If the party indicted be convicted, neither the judge, 
witnesses or any other person can be charged with a con- 
spiracy. And although the party be acquitted, yet the 
judge or justice of the peace, being judge b]f commission 
and of record, cannot be charged for conspiracy for that 
which he did openly in court as judge. 



OfOatha before an Eccle^iastkal JtuigCy exajkh^ fa. 26. 

NOTKt 4 Joe. The lords of die council demanded of 
Popham^ Chief Justice, and myself^ in what cases the ordi* 
nary may examine tx officio upon oath. Upon considefw- 
tionwe msweredt 1. That no man can be constrained so 
swear generally to answer such interrogatories as ihall 
be administered to him ; but the articles shall be delivered 
to himt that he may know whether, by taw, he ought 10 an^ 
swer them. 

2. No man shall be examined npop his secret thoughts 
and opinions : no layman may be examined ex officio ex* 
cept in testamentary and matrimonial causes. In cases 
which concern the shame and infancy of the party, he 
ought not to be examined upon oath. 
3 
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Of Panbns^ 5 yac. fo. 29. 

NOTA^ although in actionB popukr, the king shall have 
the suit solely in his own name, yet by his pardon he can- 
not discharge the offender, because it is not only in pre« 
judijce of the king but in damage of At subjects. If a man 
ought to repair a brid|^, and for default of reparation it 
fall into decay, the suit ought to be in the name of the 
king, but is for the benefit of idl his subjects, and if the 
king pardon it, .yet the offence remains, and the offender 
ought, notwithstanding the pardon, to make and repair 
the bridge ; but the pardon shall discharge the fine for the 
time pastt but for the time after the pardon, without 
question, the offender for his default shall be fined axid im- 
prisoned* 



CommuMn$ofInqttirtfj5yac.fo,3t. 

NOTE. Commissions in English under the great seal 
were directed to divers commissioners within the counties 
of Bedford^ BucJtSj &c. to inquire of divers articles an* 
nexed to dutm ; and the articles were also in English to 
inquire of dqK>pulatingof houses, converting of arable land 
into pasture, &c« But the commissioners should not have 
any power to hear and determine the said offences but 
only to inquire of them. It was resolved by the two diief 
justices, and others of the justices^ that the said commis- 
sions were against law : because, 

!• That they were in English. 

2. That the offences inquirable were not certain within 
the commission itself, but in a^schedule annexed to it. 

3« That it was only to inquire, which is against law ; 
for by this a man may be unjustly accused by perjury, and 
have no remedy. 

4. That it is not within the statute of 5 Eliz. CsPc* Also 
the party may be defamed,-.and shall not have any traverse 

to It. 
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Customs^ Subsidies and Imposition* ^fo. 33* 

IfOTE. Upon conference between Popham^ Chief Jos- 
tice, and myselfi upon a judgment given lately' in the ex*' 
chequer, it appeared to us, that the king cannot at his 
pleasure put any imposition upon merchandise to be im- 
ported into this kingdom or exported, unless it be for the 
advancement of trade and traffic. As if in foreign parts 
any imposition is put on the merchandise of our merchants 
non pro bono publico^ and to make equality for the pur- 
pose of advancing trade and traffic, the king may put an 
imposition upon their merchandise* 

And it was clearly resolved by us, that such imposition 
so put. Cannot be demised or granted to any subject. And 
although the king may prohibit any person in some casts 
with some commodities, to pass out of the realm, yet this 
cannot be where the end is private. It appeared unto ms 
also, that at the common law no custom was paid but only 
for wool, woolfells and leather, which is called in magna 
chartQy recta consuetttdo. At the beginning of the reigns 
of kings, it hath for a long time been used by authority* 
and consent of parliament, to grant to the king certaiD 
subsidies of tonnage and poundage, for term of life ; and 
such subsidy might be granted by the king so long as he 
lived. 



Doctor Edwards versus Doctor IVooton^fo. SS^ 

IN the star-chamber.' The case was, ^that Doctor 
IVooton wrote to Edwards an infamous, malicious, scan- 
dalous, obscene letter, to which he subscribed his name ; 
and this he sealed and directed to his laving friend Mr. 
Edward Speed : and after the said doctor published and 
dispersed to others a great number of copies of the said 
letter." 

And it was resolved, per totam curiam^ that this was a 
subtle and dangerous libel : inasmuch as for the writiiig 
a private letter without any other publication, the party- 
to whom it is directed cannot have an action on die case. 
It was resolved that the said infamous letter which in law 
is a libel, should be punished, (although it were solely 
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written to the plaintiff without any other publication) in 
the star-chamber, for it is a great motive to revenge, and 
tends to the breaking of the peace ; and for that reason 
it was necessary that it should be punished either by in- 
dictment or in the star-chamber. But the dispersing copies 
of it, or the publication of the effect of it, aggravates the 
offence, and makes it a new offence, for which the party 
may have have an action on the case* 



tVooian verms Edwin^fo. 36. 

RENT was reserved on a demise, to the lessor tt qm^ 
signatu suh ; and the sole point in this case was, if the rent 
reserved shall go to the heir, or shall be determined by the 
death of the lessor, for if the lessor had reserved tlie rent 
to himself only, it should determine by his death ; and 
the addition of these words> ^ and his assignees," shall 
not enlarge the reservation, for if the lessor had assigned 
the reversion over, yet the assignees cannot have the rent 
longer than the lessor himself, who hath it but for term 
of his own life. In Richmond &f Butcher^ a rent was re« 
aervedon ademise to the lessor, execuioribus &f aaaignatit 
sm9; and it was adjudged that the heir should not have 
the rent, because the reservation was not made to him* 



Corone* Buggary^ 5 Jdcfo. 36. 

BY the Stat. 25 H. 8* cap. 6. if any person shall com- 
mit the detestable sin of buggary with mankind or beast, 
&c. it is felony ; which act being repealed by the statute 1 
Mar* is revived and made perpetual by 5 Eliz* cap* 7* and 
he shall lose his clergy. 

Note^ sodomy is with mankind, and it is felony by the 
statute of 25 H. 8. To make that offence, oportel rem 
feneirare^ &P semen natune emittere &f effundere^ for the 
indictment is contra ordinationem creatorie ^ naturce ordi" 
Tkcm rem habttitveneream dctumque puerum camaliter cog^ 
novitm Every of which {rem habutt isf carnaliter cognovit) 
imply penetration and emission, and so it was held in the 
case of Stafford^ who was attaint in the king^s bench and 
executed. 

45 
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PtetKUmrtf fo. 57- 



IT was TcsolTed by dhren justices dut Ac ststnte 37 EL 
3. 16 R. 2. hcde premunire arc yet in force ; ind all such 
proceedings before any ecclesiastical judges, who were in 
danger of premumre before the act 10 ESz. c. 1. (by 
which an spiritual and ecclesiastical power is annexed ID 
the crown, and die law, by which they determine causes 
which belong to their cdgntsance is the ecclesiastical law 
of the king) are now in case of premunire after die saud 
act ; be it before the high commissioners or other eccle- 
siastical judges. The 1 EUz. repealed the 1 and S P. & 
M. with an express proviso diar it shaH not extend to die 
repeal of any thing in the 1 and 2 P. & M. whidi 
touchcth or concemeth any matter or cause of premmdrtm 



NkhoUu FuOer^s Cascj fo. 41. 

THESE points were resolved by all the josdces and 
barons. 

1. That no consultation can' be granted out of term by 
all the judges, or by any of them in term out of court. 

2. Thsi,t the construction of the statute 1 EBz* cap* 1. 
and of the letters patent of high commission founded upon 
the said act, belongs to the judges of the commd'n law. 

3. In what cases the ecclesiastical judges have cogni- 
sance, and in whatnot, belongs to the determination of die 
judges of the common law. 

4. . If a counsellor at law in his argument, scandal the 
king or his government, temporal or ecclesiastical, it is a 
misdemeanour and contempt of the court, for which he b 
to be indicted, fined and imprisoned : but if he publish 
any heresy, schism, or erroneous opinion in religion ^ he 
may be convened before the ecclesiastical judges, and there 
corrected according to the ecclesiastical law. 

5. When any libel in the ecclesiastical court contains 
many articles, if any of them do not belong to the cogni- 
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sance of the court, a prohibition may be generally granted | 
and on motion a consultation may be made as to things 
which belong to their jurisdiction. 

6. The consultation in this case being only for heresy, 
fichism, and erroneous' opinions, &c« if they convict Pu/^rr 
of heresy, schism, or erroneous opinion, he shall never be 
punished by the ecclesiastical law. ' 

Of First Fruits and Tenths^ S Jac.fo. 45. 

NOTE, annates^ primtioc and first fruits were all one, 
and were given to the crown by 26 H. 8. cap. 3. 

Decimcc^ id est the tenth of spiritualties, were paid to tbf 
pope until P(^e Urban granted them to K. 2* 

Sir Anthony Roper^s Case^ fo. 45. £s? 47* 

SIR A. R. was sued before the high commissioners for 
a pension out of a rectory impropriate, of which he was 
seised in fee, and was sentenced to pay it, which he refu- 
sed, and upon this they committed him to prison ; this 
matter appeared on the return to a habeas corpus ; and it 
was resolved that the high commissioners had no author 
rity in this case, and that the act 1 Eliz* doth not exttn<| 
to it. 

The return was adjudged insufficient, and the prisoner 
was discharged. 

Justice in Wales not to be by Commission^ 5 Jacfo. 48. 

JUSTICES in Wales cannot be constituted by com- 
mission but by patent. The statute 34 H. 8. by which the 
king may make laws, &c. for the commonwealth and good 
quiet of Wales at his pleasure, because it wants the words 
** his successors," and by reason of the high confidence 
vested in the king, determined by the death of U. 8* 



<i^ 
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High Commissionj^fi Jac. fo. 49* 

IT was resolved, ^^r totam curiam inC. J3., that the high 
commissioners cannot by force of the act 1 Eliz*4:ap» 1 • send 
a pursuivant to arrest any person to answer before them | 
but ought to proceed by citation. At the Northampton 
circuit, before Ahikrson and GlanviUe^ justices of assise, a 
pursuivant was sent by the commissioners to arrest the 
body of a man to appear before them, and in resisting the 
arrest and striving between them, Uie pursuivant was 
killed ; and if this was murder or not was doubted, which 
depended on the authority of the pursuivant, and advise- 
ment was uken till the next assises, when it was resolved 
that the arrest was tortious, and by consequence that tlus 
was not murder. 



Marmaduif Longdates Case^ fo. 50. Viile fostea^ SB. 

M. L. was sued by yoan his wife for maintenance before 
die high commissioners : it was resolved that the prohi* 
bition before granted was well mainuinable, because it was 
BO offence within the statute* The rule of the court was^ 
that the plaintiff should count against the high commia* 
sioners, and upon demurrer joined, the case is to- be 
argued and adjudged upon which the party grieved may 
liave a writ of error. 
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The Case of the Lords Presidents of Wales and Torijfo. SO* 

UPON'certain complaints exhibited by the lordsprc- 
sidents of Wales and Tori^ against the judges of the realm, 
(in the privy council,) for granting prohibitions and writs 
ii habeas corfius in proceedings before them, the judges 
answered to the said complaints. 

Whereupon it was resolved by the lords, (bf the privy 
council,) that the instructions of the presidents and councils 
of Wales and Tori should be recorded ; that it was neces- 
sary that both councils should be within the survey of 
Westminster Hall ; and that the presidents and councils 
ahould have counsel in every court, and upon motion for 
any prohibition, day should be given them to show cause. 



Case of Heresy^ fo. 56. 

THE diocesan hath jurisdiction of heresy, but can only 
proceed by the censures of the church, as at common law, 
all the statutes against heretics having been repealed. By 
the 1 Eliz* the high commissioners cannot judge any 
natter to be heresy, but only such as hath been so adjudged 
by the authority of canonical scripture, and by the four 
bnt general councils, wherein the same was declared 
heresy by the express and plain words of canonical scrip- 
ture, or such as shall hereafter be determined to be heresy 
hy parliament with the assent of the convocation. At this 
diay no person can be indicted or impeached for heresy 
befoie any temporal judge. 



Longdates Case^ 6 Jae^fo* 58. 

IT was resolved that the court of common pleas may 
grant a prohibition although no suit be there pending, and 
that, without original writ. 
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BankftU CoMe^ 6 Joe. Jo* 62* 

(PLEADINGS and special verdict m an action on the 
statute of Wintm^ 



MoiUM^s Caat^ 6 Jacfo* 63* 

Ili an action of trespass brought by JUouse for a casket 
of a hundred and thirteen pounds ; the case wat^ that 
while a barge was coming from GravtMefUi to London^ a tern* 
pest arose, so that the barge and all the passengers were ia 
danger of being drowned, if a hogshead of wine, and other 
ponderous things, were not cast out. It was resolved, 
per iotam curiam^ that it was lawful for the defendant, being 
a passenger, to cast the casket of the plaintiff, with the 
other things in it, out of the barge. The defendant pleaded 
the special matter, and the plaintiff replied de injuria^ &?c» 
This issue was tried and the plaintiff was nonsuit. It 
was also resolved, that although the ferryman surcharge 
the barge, yet in such a time of necessity, it is lawful for 
any passengers to cast the things out of the barge, and the 
owners shaU have their remedy against the ferryman ; but 
if there were no default iu the ferryman, every one ought 
to bear his loss. So if a tempest arise at sea, ievandm 
nopU causa^ and for salvation of the lives of men, it if 
lawful /or passengers to cast over the mer^handisea, &c. 



ProhibttUm del Rot/t 6 Jacfih 63. 

THE king having been informed, that when question 
was made of what matters the ecclesiasticaljudses have cog* 
nisance, or in any other case in which there is no express 
authority in law, he may himself decide it in person; and 
that the king may take what causes he shall please from 
the determination of the judges, and may determine them 
himself; it was answered by me in the presence, and with 
the consent, of all the judges and barons, that the king in 
his own. person cannot adjudge any case» either criminal 
or between party and party. , 
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- Roberta^a Case^ 8 Jac. fo. 65« 

A PROHIBITION had been granted upon surmise 
that the plaintiff, being defendant in the spiritual court, 
had but one witness to prove a demise, to which that court 
said, that ringulartB testis is not allowable. But this sur- 
mise was not allowed, and a writ of consultation was grant* 
ed. 

In the case of Fuller against Clemens &P Wiskard in pro* 
hibition 35 EL B. R. it was resolved, ^rr totam curiam^ !• 
That where the original belongs to the ecclesiastical court, 
the determination of all that depends upon it belongs to 
the same court, although it be matter triable by the com- 
mon law ; but where the original matter belongs to the 
common law, and is there commenced, and issue is taken 
upon matter triable by the ecclesiastical law, the judges 
of our law shall write to the judges of the ecclesiastical 
court to try it and to certify ; 2. If they give sentence 
according to law no prohibition lies; but if they judge 
against the rule of law prohibition lies ; 3. By the etde* 
siastical law a stranger may come in pro interesse suo^ and 
when they have jurisdiction of the original cause of the 
suit, we ought not to draw in question their order and 
proceeding; 4. That a surmise that he hath but one wit- 
ness is not sufficient to have a prohibition ; which agrees 
with the resolution in the principal case. 



Smithes Case^ fo. 69. 

IT wlas resolved upon evidence, by Coke^ Chief Justice, 
between J. & who informed upon the statute of usury, and 
Smithy that the parties to the supposed usurious contract 
shall not be admitted witnesses. 



luiJtf ThrogmortorCs Caseyfo. 69. 

IT was resolved that no suit can be brought befof^ the 
high commissioners for detaining a man's wife, and ea* 
deavouring to make separation between man and wifo. 
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The Lord Abergaoenny^t due^ fom VO. 

RESOLVED that the direction and delivery of a writ 
does not make a baron or noble, until he come to parlia- 
ment and there sit, according to the commandment of the 
writ. But if he is created by letters patent, he is a noble- 
man inuncdiately. 



OUfieldiS GcrJing's Cases^ 8 jfacfo. TU 

THOMAS OLDFIELD came out of the court of the 
duchy, and before be came into IVe^tminsicr Hall^ with a 
knife stabbed one Fcrrar^ a justice of the peace, of which 
he died : and if Oldjield should have his right hand cut off 
was the question before the two chief justices and divers 
other justices. And it was resolved not, for it ought to 
be in the hall of fVesiminster^ sedeniitus curiism So in 
Geriing^s Case, 9 EL B. /^. who smote one in Whitehall^ 
sitting in the court of requests, and was but fined and ran- 
aomed. 



Bishop bf Dearfo Leaoea^fo. 7U 

A CASE was put to all the justices oi England Yrhidki 
was this : the bishopric of Wattrford and LUmoret being 
originally two bishoprics, were united and consolidated in 
the reign of H. 3. but the chapters remained several ; after 
which union the bishop aliened lands of the see of Water-- 
fordy and aliened lands of the see of lAsmore^ with the 
confirmation of the chapter of Lismore. The union w&s 
not extant. It was resolved, that inasmuch as the usage 
hath been after the said union, that the several chapters 
have severally made confirmations, it shall be intended 
that the union was originally made in such manner that 
estates should be severally confirmed : but if the union 
was made generally, and the bishop eligible by both chap* 
ters, estates ought tube confirmed by both. It was resolv- 
ed that upon a lawful alienation made, with confirmation 
of the dean and chapter* no contra formam coUationis 
lies upon the statute ctf IVeUm. 2. 



I.IB. zii.] Sir EAwiri Coh^s Jbjporfo. 981 



Of CoaoocaihnM^ 6 yoc* fi. n» 

IT was resolved by tbe two justices and diven otfier 
justices, 1. That a convocatioa camiot assemble at ihear 
own or the archbishop's convocattoo, without the assent 
of the king by writ. 

2. That after their assembly, they tatmot confer to- 
gedler to constitute any^ianons, without license of the' king. 

3. 1 hey cannot execute any of their canons without 
royal assent 

4. They cannot execute any after royal assent, but with 
these four limitations; 1. That they be not against the pre- 
rontive of the king; 2« Nor against the common law; 
3. Nor against any statute law; 4. Nor against any cus- 
tom of the realm* 



Piracy^ 8 yacfo. y3« 

THE king's letters to the lord admiral, whereby he 
granted bona &f chattalla piraiorum^ tad also, bona & chai^ 
talla deprwdata^ were referred to the consideration of the 
twd chief justices and chief baron, and it appeared to 
us that goods taken from others could not be granted by 
the king. 



Simontf^ 6 Jac. fo. V4h 

IT was agreed ad meMom by all the justices and barona, 
that if tiie patron for any money, present any person to a 
benefice with cure, &c. that every such presenution and 
the admission, institution and induction thereupon are 
void, although the presentee be not par^ or privy to it. 

46 
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, 8 yac. /tf. 74. . 

* UPON certain questiona moved, respecting the king's 
proclamations, it was resolved by the two chief juaticcs, 
the chief baron, and Baron Alihatn^ that the king by his pro* 
clamation cannot create any offence which was not an o£> 
ience before. That the king hath no prerogative but diat 
which the law of the land allows him« And if the offence 
be not punishable in the star-chamber, the prohibition of 
it by proclamation cannot make it punishable there. 



Prohibition^ 8 yac. fo. 76. 

* 

RESOLVED that if a roan be excommunicated by die 
ordinary, when he onght not to be, and remains excom* 
municated for forty days, and is taken upon a writ dc txcom^^ 
munieato capiendo^ no prcAibition lies;. 



AdmiraUyy fon 77. 

RESOLVED, per Mam curiam^ that if one be sued 
in the admiralty, and confess the thing to be done, after 
sentence is given, the court will not grant a prohibition 
upon surmise that it was done infra corpus comitattu^ unless 
it be made to appear to the court that it was done upon land; 
for although the admission of the party cannot give juris- 
diction to a court where it hath none ; yet when the court 
ahall be advised that it is merely for vexation and delaj 
that the prohibition is not sued forth until after sentence, 
unless good cause be shown, it shall not be granted.' 



Doctor Trevof^s Case^ 8 yac. fo. 7Z. 

RESOLVED that a chancellor, register, &c in the 
ecclesiasticiU courts are within the statute 5 E. 6.' cap. 16* 
against corruption in any office which concerns the ad* 
ministration or execution of justice* 
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Admiralty^ 8 yac* Jo* 79. 

THE jurisdiction of the admiralty is more ancient thaa 
the time of Ed. S. as Mr. Lambert affirms. There is a 
precedent in the time of Ed» 1. title Avowry, 192. which 
proves its jurisdiction more ancient than Mr. Lambert 
supposes ; upon which book I observe five things. 

1. That things done upon the sea do not belong to the 
court of the king, because no pais may be taken there. 

2. This proves direcdy that the admiral had then Juris- 
diction of things done upon the sea. 

3. If part of the matter be done upon the sea, and part 
in a county, the common la'w shall have all the juris- 
diction. 

4. The sea within the jurisdiction of the admiral is 
described to be out of every county. 

5. If a thing be done upon the sea, out of the county, 
the party may plead it to the jurisdiction of the court. 



Honours and Digrtitles^ 9 Jac.fo. 81. 

IT was resolved by the two chief justices and others, 
that the king may erect any name of dignity, which was 
not before, and therefore may create a dign^^ by name of 
baronet. It was resolved that if he does not create him 
baronet of some place, he shall not have an estate tail^ 
but a fee simple conditional, which shall be forfeited for 
felony ; and that he cannot create any dignity above the 
dignity of baronet| and under the dignity of baron. 



964 An AMigmmit of [ut. sti . 



No Accessary in Treason^ Petit Larceny and Trespass^ 9 

Jacfo. %U 

NOTE^ that in trespass and treason, there are no acces^ 
saries but all are principals ; but in case of felony abore 
the sum of 12</. and in case of death, &c. there may bd 
accessaries as well before as after ; in case of petit larceny 
there cannot be any accessary for the smallncss of the 
felony. A* counterfeits the great seal of England^ and B* 
knowing that he did counterfeit it, receives him and abets 
and comforts him ; the question is, if B. in this case was 
guilty of treason. And it seems that he is not ; because 
therls can be no accessary in high treason, and he cannot 
be a principal, because at the time of the counterfeiting, 
he did not know of it; but if one before the act done, 
procure another to counterfeit the great seal, it is high 
treason ; for in the law, he himself counterfeits the great 
seal, and in the indictment he may be charged with the 
fact of counterfeiting* In case of trespass, he who gives 
consent and aid to the trespass is a principal. 



Sir William Chancey*s Case^ 9 Jac.fo. 82. 

SIR William Chancey was brought up by habeas corjrtis^ 
the return to which was, that he was committed by force 
of a warrant from the high commissioners ; the warrant 
•hows for cause of his commitment, that being at the suit 
of his lady convented before the commissioners for adultery, 
&c. and by his own confession convicted thereof, he was 
by order of the court enjoined to allow his wife a compe- 
tent maintenance, and to perform such submission and 
other order for his adultery, as by law should be enjoined 
him ; which expressly he refused to do. 

It was moved that this return was insufficient ; 1. Be- 
cause adultery is not such ap enormous offence that it shall 
be punished by the high commissioners, and the wife 
cannot sue before them for alimony, which was allowed 
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by Coicj &c bat Wahuley doubted of adultery; 2. That 
by the statute 1 EUz. the high commissioners cannot irn* 
prison in this case, if it were within their jurisdictiou : 
which was agreed by the court. Upon this Sir William 
Chancey was bailed : also it was resolved^^r totam curiam^ 
diat when it appears upon the return that the imprison* 
ment is not lawful, the court may discharge him ; but ia 
this case the court thought fit rather to bail him. Also it 
was resolved, the return was insufficient in form ; 1« Be- 
cause it did not show when the adultery was committed | 
2. He was enjoined to allow his wife a competent mainte- 
nance without any certainty ; and to perform such sub« 
mission, &c« and it is uncertain what order they will take. 



Empringhant^M Case^ & ^ac* fo. 84. 

A BILL was exhibited in the star-chamber against 
Robert Empringham^ viceadmiral in the county of Tort^ 
and others, that they had fined and imprisoned divers 
subjects, which no judge of the admiralty can justify, for it 
is not a court of record, and that Emprtngham had caused 
divers persons to be cited to appear before him, for things 
which were determinable at the common law. Where* 
fore, by sentence of the star-chamber, they were fined and 
imprisoned. 



High Commission^ 9 Jac. fo. 84. 

THE clause in the 1 EHz. by which all such jurisdic- 
tions, &c. as by any spiritual power or authority have 
heretofore, or hereafter lawfully may be exercised or used, 
&c« shall be annexed to the crown, was relied upon, by 
the Archbishop of Canterbury^ in the council chamber, to 
prove that jurisdiction to fine and imprison in all ecclesi- 
astical causes is given to the king; to which I answered 
that what he urged was against law for divers causes. 

1. That if the word lawfully were omitted, this act 
being an act of restitution, ought to be intended of law- 
ful jurisdictions, Sec. 
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2. This word lawfuUy extends as well to times past at 
to times future : and all this was affirmed by all the 
justices of the common pleas. 

3. It was said by me, that before the statute of 1 £Bzm 
no ecclesiastical judge could fine or imprison for any spi- 
ritual offcnca, unless by authority of parliament : and it 
was affirmed by all the justices that although in some cases 
they may fine and imprison^ therefore to say, that by this 
clause, diey may do so in all cases^ was not worthy of am 
answer. 



Stockdal^a Caaej 9 Jac. in the Court ofWardi^ fo. 86* 

THE king by his letters patent granted to Willtam 
Stockdale such and so many of the debts, duties, arrearages 
and sums of money, being of record in our court of ex- 
chequer, court of wards, &c. as shall amount to the sum 
of a thousand pounds, &c« In this case it was resolved* 
1. That the grant is void for uncertainty, for by the grant, 
no debt in certain passes ; 2. That the word arrearqffeSf 
being coupled with the words debts^ duties and suoks of 
money, would be intended of arrearages of things personal 
only, were it not explained by the proviso in the end of 
the patent. 



Manslaughter^ 9 Jac. fo. 87. 

DIVERS men were playing at bowls, and two of diem 
quarrelled ; the third man who had no quarrel, in revenge 
of his friend 9 struck the other with a bowl, of which blow he 
died ; this was held manslaughter, because it happened 
upon a sudden motion in revenge of his fricnd« 

Two hoys were combating, one of them was scratched in 
the face and his nose voided a great quantity of blood; 
his father, seeing his son so abused, and the blood running 
from him, and his clothes and face all bloody, took a 
cudgel and went three quarters of a mile to the place 
where the other boy was, and struck him upon the head^ 
upon which he died* This was held but manslaughter* 
1 
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Htf^h Commission, 9 Jac. fo. 88. 

A HIGH commission in causes ecclesiastical was pub- 
lished, and I was commanded to sit by force of the com- 
mission, which I refused, because I was unacquainted 
with the commission, and did not know what it contained. 



Fishing in the River Thames^ 9 Jac.fo. 89* 

AN information was tried at bar upon the stat. 2 H, 
6« 15« against fastening in the river Thames any nets or 
engines called trincks, or any many of nets, to any posts, 
boats, 8cc- to stand continually, day and night, &c. The 
defendants had fastened trincks in the river Thames to 
boats, day and night, for so long time as the tide did serve, 
and did not say continually. The question was, if this was 
within the statute, and it was resolved that it was, for the 
nets called trincks can stand but so long as die tide serves; 
and the word continually shall be taken continually so long 
as they may stand to take fish, and as the time of fishing 
endures, be it in the day or night ; otherwise the law would 
be of no effect. 



Shuhef^s Case^ 9 Jac. in the star*chamber^ fo* 90. 

SHULTER gave directions to make certain leases, and 
the lessees by the covin and aid of a scrivener drew them 
otherwise than he had directed. Shulter by reason of his 
great age was blind, and the scrivener declared to him that 
the leases were made in all points according to his direc- 
tion ; upon this Shulter sealed and delivered them as his 
deeds. It was resolved by the chancellor, and the two 
chief justices, that the indentures could not bind him. 
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Sir Anthony Aahky^a Gue, 9 Joe. fi. 90. 

SIR Anihtmy AsMey exhibited a bill against Criigkton 
and odiers for a conspiracy to indict him of a capital 
crime. It was resolved by all the court, that the bill was 
xnaintainaUe although the party accused was not indicted 
and acquitted ; also in the case at bar, be Sir Anthony 
guilty or not guilty, the defendants are punishable, for 
promising bribes and rewards to suborn a person to ac- 
cuse the plaintiff, and for making articles to share and di- 
vide his estate after his attainder. 

It was resolved, that if felony be done, andone hath sus* 
picion, upon probable cause, that another is guilty of it, he 
may arrest the party suspected, to the end that he may 
subject him to justice. But in this case three things are 
to be observed. 

1. That a felony be done. 

2. That he who doth arrest, hath suspicion upon pro- 
bable cause, which may be pleaded, and is traversable. 

3. That he who hath the suspicion arrest the party $ 
for he cannot command another to do it. 

Also it was resolved that if felony be done, and the 
common fame and voice is that one hath done it, this is 
good cause for him who knows of it to arrest the party. 



Writ de Heretico Comburendo^ 9 yac. fo* 93. 

IT was consulted, if at this day, upon conviction of a 
heretic before the ordinary, the writ de heretico comhuret^ 
do lieth ; and it seems clearly to me that it dodi not. Bat 
Flemings Chief Justice, and others, upon being consulted, 
certified that it doth lie* 



The Lord Vauofe Case^ 10 yac. fo. 93. 

RESOLVED that a lord shall not be tncd per pareo^ 
for a premumre. 
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Cottntess ofShrewhury^a Gase^ 10 Jac.fo. 94* 



a select council mA the lord chancellot*; the 
chief justices, the master of the rolls, &c* it was resolved^ 
by the justices and master of the rolls, that the denying 
to be examined before the lords of the council is a con^ 
tempt against the king, his crown and dignity. 



Hsbert Scarlett Case^ 10 Joe. fo. 98* 

ROBERT SCARLET^ by confederacy with the clerki 
procured himself to be sworn of the grand inquest with* 
out being returned by the sheriff, with intent to indict his 
neighbours maliciously, upon which offence he was indict* 
ed upon the statute 11 £f. 4. c. , 9. and found guilty* 
Upon consideration had of divers points, it was h^ld, 1* 
That justices of assise have power to punish this offence 
by virtue of their commission of oyer and terminer i 2. 
That Robert Scarlet was an offender within the 1 1 /f. 4« 
which statute is partly affirmative of the common law* la 
affirmance of the common law, no indictment shall be 
found by any person named to the justices, but by inquest 
of lawfiil people of the king, returned by the sheriff; 3* 
The 3 H. 8. 10. by which the justices, &c. in open court 
may alter the panel returned by the sheriff to inquire for 
the king only, &c. hath not altered the law as to the offence 
of Scarlet; 4. The said act^ll H. 4. hath made a new 
law, that any indictment found against the act shall he 
void. 



Baier £sf HalPs Caset 10 ^ac. fo. 100. 

UPON consideration of the sUtute 3 & T. cap. 14. it 
was resolved* 1. That when .the woman taken against 
her will, &c. hath nothing, nor is heir apparent ; and, 2. 
If she be not married or defiled, it is not within the sta- 
tute* 

47 
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Prhiiege of PrieMUy fi. 100. 

IfOTE. I saw a report in the time of Queen Mary^ upon 
the statute 5C) Ed, 3. cap. 5. 1 S. S« cap. 15. concerning 
arresting them of holy church, that the said statuiea ait 
kttt in affirmance of the common law. 



Cranm^ Jo* lOOi 

yOTEj if a man be convicted, or hath judgment of 
death for a felony, or be outlawed, and by that atuinted of 
felony, he shall never answer by the common law to any 
felony done before die attainder, so long as the attainder 
remains in force* If a man be adjudged to be hanged 
and hath his pardon, he shall never answer to any felony 
before* Aliter^ if the first attainder be reversed, by error* 



Estrat/j Jb. 101* 

A MAN seised of a manor to which he hath stray ap« 
pendant, takes a stray, and within the year and day lets 
the manor; it was resolved that the lessee shall have the 
stray* 



Doctor Hutchinaon^o Case^fo. 101. 

RESOLVED, per Mam curiam, that if any person take 
money, &c« or other profit for any presentation to a bene* 
fice with cure, although the presentee be ignorant of it; 
yet the presentation, admission and induction are void by 
31 i?. 8« cap. 6. and the king shall have the presentation 
hac vice ; but if the presentee be not cognisant of the cor^ 
ruptioD, he shall not be within the clause of disability in 
the said statute* 
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A BILL was exhibited in the star-chamber at com- 
mon law for perjury in a witness ; and it was resolved 
that it was punishable by the common law before any 
statute ; and although the witness deposed for the kin^p* 

Hay ^9 Casey in the Court of Wards, fo* 102. 

. RESOLVED that an office found upon a writ of diem 
clausit extremumj does not conclude the jurors upon a de^ 
venerunt^ but by the express rules of the writ they may find 
the truth of the tenure, notwithstanding the first office* 



Award of Capias Utkngatum by Justices of the Peace^ 

fo. 102. 

THE opinion of all the court of common pleas was, that 
if one be outlawed before the justices of assise, or justices 
of peace, upon an indictment for felony, they may award 
a capias utlagatam. And so was the opinion of all the 
court of exchequer as to justices of the peace. 



Hersey^s Case^ Star^Chamber^ fo* 103. 

A BILL was exhibited against several defendants for 
forging a will ; upon the hearing there appeared no pre*- 
sumption against the defendants. It appeared to the court 
that the said bill was preferred of malice and spite, to slan* 
der the defendants ; and because they had no remedy at 
the common law, it was resolved that by the course of the 
court, and according to former precedents, they might give 
damages to the defendants : which was done* 
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ThomlinsofCa Case^ 2 yac. fo^ 104. 

TO a habeas corpus to the marshal of the admiralty, it 
was returned that Thamtinson was committed ex eo quod 
Thomltnson vmculo sacramenti astrictus ad respondeudum 
qutbiisdatn articulis contra eum^ f^c. stdf pcma fuingue Ubror 
rum^ &fc . contumaciter examen auum subire recusavit. It 
was resolved by the court of common pleas, 

1. That the court of admiralty hath no jurisdiction of 
things done beyond sea. 

2. That it i«k not a court of record, and consequently, 
pannot assess any fine. 

3. That the return above mentioned was insufiicieot, 
being too general, because it is npt specified for y^h^t cai^ 
or niat^er Thomltnson was examined. 



Corven^s Case, Jh* 105. 

IT was resolved that if a person hath a house and 
• }and in the parish, time out of mind, and that he and all 
those whose estate he hath, have had ^ seat in an ai^l^ of 
the church, so that. the aisle is sole and proper to his 
family, and they have pisiin^ined it at their own chfu-ge,* 
if the bishop would dispossess him, he shall have a prohi- 
bition. But if a jQuestion arise concerning a seat in th^ 
body of th^ church, it i^ to be determined by the ordinary. 
Note^ that 10 Jac. in the star-chamber between Hussetf 
and Ley ion and others^ it was resolved that if a man have 
;i house in a parish, and time out of mind he apd all tho^ 
whose estate he hath, have used to have a certfiiii pew in 
the church, if the ordinary will displace him, he. shall luivc 
a prohibition. 
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£arl 9/ Shrewsbury's Case^fo. 106. 

WHEN the possessions of a nobleman, with which he 
is to support his dignity, are taken away by act of par*, 
liament, his dignity also is taken away. 



JurisiRction of the Court of Common PleaSy 2 Jac.fo. 109. 

THE justices of the king's bench and barons of the ex- 
chequer, being required to deliver their opinions whether 
there was any authority in our books, that the justices of 
the common bench may gr^nt prohibitions upon informa- 
tion; their opinion was, that the precedents of each court 
are sufficient warrants for their proceedings ; and as for a 
longtime prohibitions upon information, withqut a6y other 
plea pending, have been granted, they were unanimously 
agreed to give no opinion against the jurisdiction/ of the 
court of common bench in this case* 



Parliament in Ireland, 10 Jac.fo* 109. 

IT was resolved by the two chief justices and others, 
that the acts which are to be laid before the parliament of 
Ireland^ and are first transmitted hither under the great seal 
of Ireland^ ought to be preserved here in the chancery ; 2. 
If they be affirmed, they ought to be transcribed under 
the great seal and returned to Ireland; 3. If the acts 
transmitted hither be in any part altered or changed here, 
the act so altered and changed ought forthwith to be re- 
turned under the great seal of England ; but the trans- 
cript under the great seal of Ireland^ which renciains here, 
ehall not be amended. 



The ISngU Prerogative in Dignities, juare^fo. 112. 

NOTE^ that Camden^ king at arms, fold n^e that some held, 
that if a baron die, having issue divers daughters, the 
king may confer the dignity on him who marries i^ny of 
them. 
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Ecclesiastical yurisdiction, JO* 112* 

NOTE, (by Linwood^ that it appears diatby the canons 
ecclesiastical none may exercise ecclesiastical jurisdiction 
unless he be within the orders of the church, but now by 37 
H. 8. cap. 17 • 9, doctor of law or register, although he be a 
layman, may execute ecclesiastical jurisdiction. 



Custom of Londofiy 11 jfac.fo. 113. 

NOTE^ that if a man gives to one of his children a 
certain sum in his life, and afterwards dies, although this 
is not given as a child's portion, yet it shadl be sufficient 
for him ; but if the father by wriling or by will declares 
that it is but part of a child's portion, then he shall have a 
full child's part. 



Devise^ fo* 113. 

NOTE, it was holden by the judges in the king's bench, 
that if a man being possessed of a house and term for 
years, devises them to pious uses for years, and thea 
demises them to his wife for life, the remainder over, and 
dies, all his debts being paid ; if the widow enters gene* 
rally, and converts the profits to her own use, and not to 
pious works, this is a determination of her election. 

Haynes^s Cas^^fo. 113. 

RESOLVED, that the property of a winding sheet 
remains in him who had the property when the dead body 
was wrapped therein. 
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Sari of DerbyU Caae^ in Chancery^ 1 1 Jac. fo* 1 14. 

IT was resolved, 1. That the Chamberlain of Cluster 
cannot decree in any cause wherein himself is party. 

2. If the defendants dwell out of the county palatine of 
Chester^ complaint may be made by the party who hath 
cause of complaint in equity in the chancery here. 

3. The king cannot grant a commission to determine 
any mauer of equity. ' 

4. The plaintiff may allege things transitory, although 
in truth they be within the county palatine, to be done in 
any place within England^ and the defendant may not 
plead it to the jurisdiction* 



ForfM and Orders of Parliament^ fo. 115* 

THE king, the first day of parliament, shall sit in the. 
upper house, and he, or the lord chancellor by his com- 
inandment, shall show the causes of calling the parliament, 
and then shall command the commons to choose a grave 
and learned man for their speaker, upon which the com- 
mons shall assemble themselves in the lower house, and 
choose a speaker who shall disable himself, and pray that 
they would proceed to a new election. 

IVo or three days after, the commons shall present 
their speaker in the upper house to the king who shall 
disable himself to the king, and after he is allowed, shall 
make an oration, and in the conclusion pray the four usual 
petitions ; which oration being answered by the lord 
chancellor, and his petitions allowed, the speaker and the 
commons shall depart to the house of commons, where 
the speaker shall request the commons to assist him and 
favourably accept his proceedings. 

When a bill is read in either house, the lord chancellor, 
or the speaker, opens the parts of the bill so that each 
member may understand the intention of each part. When 
it is read the second time, the speaker in the lower house 
makes question whether the bill shall be engrossed. Those 
>7ho would have the bill engrossed, shall say yea ; and 
those who would not, say no. But in the upper house 
when a question is made about engrossing, if there be no 
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contradiction^ the lords do not deliver their assent or 
dissent; but if there be any contradiction it is tried seria' 
tint by cotitetit, or not content ; but the lord chancelloi'^ or 
speaker, shall not repeat a bill or amendment but once. 

When a bill is committed to the second reading, if it be 
amended, the amendment shall be written in a paper 
directing to the line, and between what words the amend- 
ments shall be put in^ or what words shall be interlined, 
and then all shall be engrassed in a bill. 

If a bill pass in one house, and is amended in the odier 
house, the amendments are engrossed with references as 
above, and the bill, with the amendments, is returned. The 
amendments are read three times, and are then inserted in 
the body of the bill ; but the entire bill shall not be read 
again in the house where it first passed, for no bill is to be 
read more than three times. 

No lord ought to speak to a bill twice in one day; 
Also no member of the house of commons ought to speak 
more than once to one bill in one day, unless sometimes 
by way of explanation. No private bill ought to be read 
before the public bills, unless one of the houses require it. 

In the house of commons, those who are for a new bill 
go out of the house, and those who are agwist it remain 
in the house : in the upper house, two lords are appoint- 
ed, one on each side, to number the voices. In both houses, 
he who first stands up to speak shall speak first 

When a bill is engrossed at the third reading, it may be 
amended in the same house, in matter of substance, or for 
an error of the clerk in engrossing. 



Walter Chute^s Case, 12 Jac. fo. 116. 

WALTER CHUTE petitioned the king to erectan office 
for the registering of all strangers within the realm except 
merchant so-angers, and to grant the office to the petitioner 
with or without a fee ; which petition was referred to me, 
and upon conference with the justices and barons, it was 
resolved that the erection of new offices for the benefit of 
a private man was against law ; that it was inconvenient, as 
princes of other countries will take oifence at it; and it is 
to be considered what breach it will be of former treaties. 
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Sir Stephen Procter^ e Case^ fi. 118. 

IN an information in the star-chamber, at the hearing 
eight lords were present, four of whom condemned, and 
four, of whom the lord chancellor was one, acquitted the 
defendant. And the question was if he shall be condemned 
or acquitted; and the matter was referred to the two 
chief justices and the king's counsel, and diey resolved 
that this question must be determined by the precedents 
of the star-chamber. Two precedents only were produced ; 
in Gibson and Griffith^ 39 Eliz. four gave judgment that 
the defendants were guilty, but the other four, whereof the 
lord chancellor was one, pronounced the defendants not 
guilty, and no sentence of condemnation was ever entered, 
because the lord chancellor was one of the four who ac- 
quitted him. In an information against Catharine and 
others, 45 ERz* four found the defendants guilty of for- 
geiy, but the others, of whom the lord chancellor was one, 
gave sentence that they were guilty of a misdemeanor 
only, and not of forgery, which decree was entered ac« 
coxding to the lord chancellor's voice. 



Exaction of Benevolence^ fo*' lt9^ 

NOTEy the exaction of benevolence began 12 Ed. 4. 
By 1 R. 3. cap. 2. it was declared illegal, but was taken by 
the king in 6 H. r., 16 H. 8. and 26 H. 8. It was resolved, 
40 EL by all the justices and barons, that a free grant to 
the queen, without coercion, is lawfiU* 



Ireland and Freeborough^ 12 Joe. fo* 120. 

IN the case of Dungannon^ in Ireland^ it was resolved 
that a power to electa burgesses ought to be vested in the 
entire corporation, eciL provost, burgesses and common- 
alty, and that a grant to the inhabitants of a place not 
incorporated, to elect burgesses, is void. 

48 
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/Ufldtt* GmA, is Joe. fi. 121. 

IT was resolved hy the chief baron and the jnslioes, that 
ihe goods and chattels of a felon are forfeited immediatelf 
hy his conviction* 



Ami Hungai^^ Coie^ in the Star'Ckamber^ 1 1 Jae^fi. \9SU 

A BILL was exhibited against the defendants chaiiging 
diem with practice in procuring a fine to be acktaowledged 
hf an infant. It was resolved by the two chief justices 
and chief baron, that forasmuch as no corruption and cir- 
cumvention were proved in the commissioners who took 
the acknowledgment of the fine, or in any of the parties^ 
for which they might be indicted, the fine shall stand* 
When an infant levies a fine, if it be not reversed doring his 
minority^ it is unavoidable, and die heirs of the irasnC 
have no remedy by lafr to reverse it. If the conmiissioa* 
ers had known that the conusor was within age, it would 
have been a misdemeanour in them to take his ackoow* 
ledgment. In Cavendish against Worsiey and others^ 24 and 
25 Eliz. in this court, the commissioners knew that the 
conusor was within age, and were fined ; but the fine 
stands. 38 and 39 Eliz. In this court, a fine was fraudu- 
lendy acknowledged in the name of A« G* but there was 
no sentence to draw the fine off from the file. 



MansfieUPa CoMCyfo. 123. 

23 ETxz. in the court of wards. An idiot was taken 
from his guardian and kept in secret until he acknow* 
ledged a fine of his lands ; and by indenture the use of 
the fine was declared to the cognisee and his heirs ; it was 
resolved that as the fine^ which is the principal, bound the 
idiot, he shall not be disabled to limit the uses, which are 
but the accessory. 
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Warc9mie and CarrePs Cascjjb. 124. 

6 Bliz* in the star-chamber. An infant feme coverti by 
Ibe, conveyed her estate to herself and husband in taif^ 
remainder to her right heirs : the fine was adjudged good. 

Appeal of Robbery^ fo* 125. 

IN a record^ 42( Ed. 3. of an appeal of robbery, the de« 
fendants were found not guilty^ and proceeded against the 
appellant and her abettors, out of which record these 
things are to be observed ; 1. Although by statute WeUnu 
% cap* 21. in this cdAt jtutidarii^ puniant appeUaioremper 
priaonam unhu anni, yet» as the z^iptVLwsktpregnan&Juit EsP in 
periculo mpriis, she was let out upon mainprise. 

2. That the defendants recover their damages either 
wholly against the principal or whoUy against the abettors* 

3. That the damages, which each of the defendants haa 
sustained, shall be severally assessed. 

4. That although the appellant be not suffident to pay^ 
yet his. body shall be taken ad satisfaciendum, 

5. That the abettors are not concluded by the finding of 
the jurors in the appeal, but must be distrained ad reepon* 
dcndum* 

Dureee per Gaoler ^ fo% 127* 



7 Ed. 3. Indictments of gaolers and others for duress 
and extortion. 
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False AffidaoiU^fo. 138. 

IN flin action on the case, it was resolved, per ioiam 
curiam^ that if a sumner return a party certified upon his 
oath in court christian, when in truth he was not, and he 
is pronounced contumax^ and excommunicated, he shall 
have an action on the case. It was resolved that perjury, 
by which damage accrues, may be punished as a misde- 
meanor at the suit of the king, and the parQr may also 
have his action to recover damages. 

In like manner it was agreed^ that if one make a false 
affidavit by which the party is arrested and molested by 
process of contempt, he may have an action on the case 
and recover damages. 



HawkeridgeU Caae^ 14 Jac. fo. 129. 

TO a habeas corpus to the marshal of the admiralty, the 
return was quosdam causa spolii civilis & maritima contrOf 
JSawAeridji'e pendet inde pro judicio^ £sf sententia parata 
sit J ifc* jui Hawkeridge sic commissus remanet doneCy &c. 
Time was given to amend the return, and show cause why 
sentence was not given; it was not amended, and to 
another habeas corpus there was the same return. This 
return was adjudged insufficient in this respect, and also 
because, 

« 1. Spolii is uncertain; the things ought to be specified 
with more certainqr, and the return does not show their 
value. 

2. Maritima is super Bttus^ or in portu tnarisj which 
are not within the jurisdiction of the admiral, but he ought 
to have said super aUum mare^ infrajurisdictionem odm^ 
ralli% Wherefore the party was bailed. 
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Judgment and Execution in Treason and Fehny^fo. 130. 

NOTE^ it was said by some, that when judgment to be 
hanged is given, the king cannot alter it and command 
that the party be beheaded. But when one; is attainted 
of treason, the king may pardon all the execution except 
decapitation* 



Oath before Justices^ 9 Jac. fo* 130. 

UPON the statute 7 Jac. cap* 6. it was resolved 
that justices of the peace may make a special warrant to 
constables, 8cc. to have the bodies of the parties who are 
to take the oath according to the statute ; but the consta- 
bles cannot break the houses of the parties named in their 
warrants, for they are not offenders until they refuse to 
take the oath» 



Earl of Northampton's Cascj 10 yac. fo. 1 32* 

IN an information in the star-chamber against several 
defendants for scandal of the Earl of Northampton^ it 
was resolved by eleven judges present, that the publishing 
false rumours concerning the king or the grandees of the 
realm, was in some cases punished by the common law : 
but of this there were divers opinions. Yet it was resolv- 
ed, in general, 

1. That the words and rumours themselves ought to be 
felse and horrible ; of which discord or slander may arise 
between the king and his people, or the grandees of the 
realm. West S. cap. 24. or between the lords and commons 
2 R* 2. c. 53. 

2. The persons of whom they are to be spoken are the 
nobles, or any of the great officers of the realm. 

3. If one hear such false and horrible rumours, either 
of the king or any of the grandees, it is not lawful for him 
to relate to others that he hath heard the words from J. 
& And this appears by the statute, viz* that the party 
shall be imprisoned until he find out the party who spoke 
them* 



« 

Jn AbnJ^mmlf trt. [lib. xii. i 

4. If the offenders at the bar had been indicted upon 
these statutes, judgment could not have been given that 
they should have been imprisoned until they found their 
author : for G. did not relate that he heard the words of 
C. but related them as of himself. And it was resolved 
that if A. say to B, '* did you not hear that C. is guilty 
of treason/* it JS tantamount to a scandalous pnAlkation : 
and Mn an action for slander of a common person, if J. S* 
publish that he hath heard J. N. say that J. G. was a trai- 
tor or thief ; if the truth be so, he may justify. But if J. 
& publish that he hath heard generally, without a certain 
audior, that J. & was a traitor or thief, an action on the 
case lies against him. ' 

MsHmePs Oucy 10 yac. in the Cmrt of Wardf^ fa^ iSS. 



PHILIP & JUARr granted land tenendum de nobis & 
mtcces0oritus nostria u$ de manerio nostra de East Gretna 
vrich in cafnte per eervittum^ £sfc. It was resolved duit 
notwithstanding the words in captte^ it was held of the 
king as of the honour, and not in ctfite* 

1 
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Wilkwe^s Case^ 6 ^ac. in the Common Pleae^ fo» U 

IN treapasa on the copyhold of the plaintiff, it waa rt« 
solved, 1* That where a fine ia aaaeaaed on the admiaaioii 
4>f a copyholder, the lord of the mannor ought to aaaeaa n 
certain time and place where the aame ahould be paid ; <• 
That although the fine be uncertain and arbitrable, yet it 
oug^t to be secundum arbitrium bom viri; and ought to be 
reasonable and not excessive ; 3. If the lord and tenant 
cannot agree as to the fine, but the lord demands more 
than a reasonable fine, it shall be decided by the court, and 
the court shall adjudge what shall be a reasonable fine ; 
4. That the fine in the case at bar, viz. for a cottage and 
an acre of pasture, five pounds six shillings land eight 
pence, being two years value, is unreasonable. 

Porter and RocheHet^s Case^ 6 Jac* in the Common Pleas^ 

IN a prohibition to the court of arches it was resolved, 
!• That all acts of parliament shall be expounded by the 
judges of the laws of England^ although diey concern ec- 
clesiastical jurisdiction ; 2. That the Archbishop of Can' 
terburtf is restrained by the 23 H. 8. caf. 9. to cite any 
one out of his own diocess, or peculiar jurisdiction* If 
any judges prohibited by an act of parliament proceed 
against the act, a prohibition lies. 
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Edwards^ 9 Case^ 6 yac* fo. 9* 

THE high commissionen objected divers articles 
against Edwards for defiaination of Wahtm% doctor of phy- 
sic, and one of the high commission in the dioceas of 
Exeter in his profession of physic, and to examine him as 
to the meaning of certain letters he had published respect* 
ing the said Walton. It was resolved that suit for defema- 
tion does not lie before the high commissioners i 2. That 
the ecclesiastical judge cannot examine a man upon oadi 
as to his intention and thoughts : in cases where a man is 
to be examined upon oath, he ought to be examined only 
as to acts and words. 



Taylor and Shoile^s Case^ 6 yiac* fo* It • 

IN an information in the exchequer upon the statute 
5 EL cap. 4. that the defendant exercised the art of a 
brewer, and did not exercise it at the making of the said 
act, nor had been apprentice/or seven years : upon a wi;^t 
of error it was resolved by the two chief justices, that the 
trade of a brewer is within the said act. 



The Case of Modus Decimandi^ 6 Jac. in the Common 

Pleas ^fo. 12* 

MOTION for a prohibition because a person sued for 
tithes of silva cadua under twenty years' growth, in the 
Weild of Kent^ where, by custom, tithes of wood were 
never paid. If such custom in non decimando for all lay 
people within the said weild, were lawful or not, was the 
question* And for the prohibition it was said that such 
general custom might well be, and that it shall be tried by 
the common law* 



Baron andBoys^s Case^ 6 Jac. in the Exchequer^fo* 18* 

IN an information upon the 5 £. 6. cap. 14. of engross- 
ers ; it was resolved by the barons of the exchequer, that 
apples are not within the said act. 
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MenmPM Case, 2t JSIH:. in CAdnaft/i /a. 19^ 



N. MENFIL tutiMBd of lands in fee« took a wife and 
levie4 a fine of said lands with proclamations, and after- 
wards was indicted and outlawed of high treason and died: 
the conusees convey the lands to the queen, who is now 
seised ; the five years pass after the death of the husband, 
and his heirs, by writ of error in B. R., reverse the attain- 
der; and thereupon the wife petitions the queen for her 
dower, which petition was sent into the chancery. 

!• It was resolved that the wife should be endowed, and 
that the fine with proclamations did not bar her; for she 
is within the saving of the 4 H* f. c. 24* to aU persons 
who were not parties to the fine, of such rights as shall 
accrue to them after the fine engrossed, and proclamations 
made, who shall pursue their right within five years after< 
it accrued. And in this case the right of dower accrued 
to the wife after the reversal of the atuinder, by reason of 
lier title before the fine, notwithstanding that to some, 
intents the reversal of the judgment has relation to the 
time of the first judgment given, but the law will never 
make such a construction to advance a wrong, or to defeat* 
collateral acts which are lawful, and principally if they 
concern strangers ; true it is, that the plaintiff in the vrrit 
of errors when the judgment is reversed, shall have the 
mesne profits from the time of the first judgment, but the 
defendant has remedy, notwithstanding the reversal, against 
all trespassers in the interim^ otherwise the law would 
snake a construction by relation to discharge wrong doers, 
and would charge the defendant, who, perhaps, has good' 
right, with the whole. Therefore, the plaintiff in error shall 
not have an action of trespass for a trespass mesne, be- 
cause he shall recover all the mesne profits against the 
defendant* x 

2. As to the objection that the demandant in the peti- 
tion ought to have an office found for her, it was resolved 
that it was not necessary, because the title of dower stood 
with the queen's title and affirmed it. 

And the case put on the other side, that if a man seised 
in fee, marries a woman of eight years, and before her 
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age of nine years he aliens in fee, and afterwards she 
attains the age of nine years, and her hasband dies, she 
shall not be endowed, was denied by the court, and it 
was resolved that the marriuge, seisin, and age need not 
concur all at one time, but it is sufficient if they happen 
during the coverture j so if she elope from her husband, 
imd during die elopement the husband alien, and afters 
wards the wife is reconciled, she shall be endowed : so if 
a man have issue by his wife, and the issue dies, and after^ 
wards land descends to the wife, or she purchases in fee 
and dies widiout other issue, the husband shaU be tenant 
by the curtesy. But if a man marries an alien, and aliens 
his land, and afterwards his wife is made a denizen, she 
riiall not be endowed, for her capacity to take began only 
by her denization ; but in the other cases there was no inca* 
pacity, but only a temporary bar ; as if the wife is attaint- 
ed of felony, and the husband aliens, and afterwardadie 
wife is pardoned, she shall be endowed. 

■ 

^rat and Htai^M Coitf 44 Eliz. in the King^s Bench Jo. 23. 

RESOLVED ths^ the plaintiff cannot sue in the spi- 
ritual court for the trieble value of tithes^ but for the double 
value he may. 

Neal^s and Hcmme^e Caee^ 6 ^ac. m ike Common Pleas^ 

IT was resolved that the ordinary, &c. cannot take any 
fee for the probate of a will, b«t that which is limited by 
the statute SI H. S. €af. $• 
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Aid to the King^ 6 yac. in the Cmnmm Pkae^ fo. 26. 

* A QUESTION was moved to the court whethcv tenant 
in burgage should pay aid to the king to make his eldest 
eon a knight^ and the point rests upon this, if tenure in 
burgage be a tenure in socage ; for by the ancient epmmoa 
law every tenant by knight's service and in socage, was to 
give his lord a reasonable aid to make his eldest son a 
knight, and to marry his eldest daughter. It i^spearecji 
that tenure in burgage is a tenure in socage, and is subject 
to the payment of aid. 



Prohibitions^ 6 Joe. fo. Sd> 

• 

I WAS sent for by the king to answer a complaint 
made by the president of Tork against the judges of the 
common law for granting prohibitions to the president and 
council of Tork ; and the king was well satisfied with the 
reasons which I gave for our prooeeddngs. 

Repair of ^rit^eMj 6?c. 7 Jac* fo* 39- 

OF common right all the county shall be charged to the 
reparation of a bridge, when no other is bound to repair 
it ; but he who hath toll of those who pass over the bridge, 
ought to repair it. Also a man may be bound ratione 
tenurof and a corporation, by prescription, to repair. So 
of a highway, of common right all the county ought to 
repair it; but some may be partiiulariy boanden as aforer 
said. He who hath the land adjoining ought of common 
right to scour and cleanse the ditches next to the way t^ 
this land ; but without prescription be 4s not bound to 
repair the way. So of a common river, of common right 
all who have ease and passage by it,, ought to cleanse and 
scour it. But he who hath land adjoining a river fs not 
bound to cleanse it, unless he hath a toll or other profit. 
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Sir William Read and BootVa Case^ 7 Jac.fo. 34. 

IN the star-chambef', it was resolved by the two chief 
justices and the chief baron, that if one be convicted of 
forgery, or publication of any writing concerning freehold^ 
See* within the first branch of the 5 Eliz* 1. or concerning 
interest or term for years, &c. within the second branch, 
and afterwards offend either against the first or second 
branch, it is felony. The time of the forgety is not ma- 
terial, be it before or after the offence was in troth com- 
mitted, if it be committed before the exhibiting of the bill ; 
but if the date of the writing supposed to be forged, is 
mistaken, the defendant cannot be condemned by a deed 
of another date, for thai is not the offence complained of 
io the bill* 



Ca»t of Sewerij T Joc^fo. 35. 

IT was resolved by the two chief justices and the chief 
baron, that the autiiority given by the commission of 
sewers did not extend to miUs, causeys, &c. erected before 
the time of Ed* 1. unless they have been enhanced and 
elated above their former height 

The Ca»e De Modo Deeimandij T Jae.fo. 37. 

THE chief justice and myself, and Daniel^ and 0?A 
fiama^ justices, attended before the king and privy council 
to answer certain olijections of the Archbishop of Canter- ' 
hury and others, that the question de modo decimancR shall 
be tried before the ecclesiastical judge ; but it was said by 
us that the trial de modo dedmandi ought to be by th« 
common law by jury. 
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Bedell and Shermarfs CasCy 39 Cs? 40 Eliz. fo. 47. 

ROBERT BEDELL and Sarah his wife, farmers of the 
rectory of Litlington^ brought an action of debt against 
Sherman^ and declared and showed a demise, by force 
whereof they were possessed of the said rectory, and that 
the defendant was tenant of lands which ought to pay 
tithe to the rector of L. and the defendant grano semina^it 
200 acres, parcel, &c. and that the tithes of the same did 
amount to 150/. which the defendant did not divide from the 
nine parts, but took and carried away. The jury found 
that the defendant owed SSL and as to the residue nil 
debet • In arrest of judgment divers matters were moved; 
that grano seminata was too general, but the kind of com 
ought to be expressed. If the husband and wife should 
join, or if the husband alone should have the action. And 
upon solemn argument the judgment was affirmed. 



John Baillie^a Case, 7 Jac. in the Court of Wards, fo. 48. 

IT was found by writ of diem clausit extremum^ that J* 
B. was seised of a messuage or tenement, late parcel of 
the demesne lands of the manor of N. in the county of H.; 
it was holden by the two chief justices and the chief baron, 

1. That messuagium vel tenementutn is unceruin; for 
tenementum is nomen collectivumt and may contain land or 
any thing which is holden. 

2. That the whole office is void, because no town is 
mentioned where the messuage or tenement lies* 
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Covenants to Usee^ t^Joc. in the Court of Warde^ fo* 48. 

A MAN seised in fee-simple covenants for the ad- 
vancement of his son, and of his name and blood and pos« 
terity, to stand seised to the use of himself for life, and 
afterwards to the use of his eldest son and such woman as 
he shall marry, and to the heirs males of the body of the 
son ; the father dies, the son takes a wife and dies. It 
was resolved by the two chief justices and chief baron^ 
that the wife shall take an estate for life ; because, U' The 
consideration extends to her; 2. The estate of the son 
shall support the use to the wife ; and when the contingen- 
cy happens, his estate shall be changed according to the 
limitation, eciU to the son and wife, &c« 



Spary^e CasCy t Jac* in the Court of Warda^ fo* 49* 

J. S. seised in fee in right of his wife of lands holden 
of the crown by knight's service, had issue by her and 
aliened ; the wife died, the issue of full age, the lands con- 
tinue in the hands of the alienee, apd afterwards the 
special matter is found by office* It was resolved that 
the king should not have the mesne profits, because the 
alienee was in by title ; and the heir has no remedy for 
them until entry* 



The Earl of CumberlamPs Case^ 7 Jaie. in the Court ^f 

^ WardStfo.A9. 

IT was found by office that George Earl of Cumberland^ 
seised in tail of certain casdes and manors, by fine and 
recovery conveyed them to the use of himself and wife, 
for their lives, and afterwards to the heirs males of his 
body, and for want of such issue to the use of Francis^ now 
Earl of Cumberland^ and to the heirb males of hitf body 
begotten ; and for want of such issue to his own right 
heirs; and afterwards by indenture conveyed the fee- sim- 
ple to the said Francis f and afterwards died without heir 
male of his body, and further found that the Countess of 
Cumberland vrzB alive, and took the profits of the premises 



3 



UB« XIII.] Sir Edward Cohfs Reportn. 991 

from the death of the said earl. It was resolved, that by 
this office the king was not entitled by the common law, 
by which a dying seised was necessary, but by the statutes 
S2 and 34 H. 8. ; 2* It was objected that it doth not ap- 
pear that the estate of the wife continued in her until the 
death of the earl, for the husband and wife had aliened to 
another; but it was resolved that the office was prima 
facie sufficient, and if there be such alienation it must be 
shown on the other part« 



WUb^a Ctatj 7 Jac. in the Court of Warde^fo. SO. 

BENRT WILLS being seised of the fourth part of a 
manor in socage tenure in capites made a feoffment thereof 
to the use of himself for life, and afterwards to the use of 
Thomas Wills his second son in. tail, remainder over in 
tail, remainder to his right heirs; find afterwards died 
seised, William Wilis being his son and heir of full age ; 
Thomas the second son entered as into his remainder. It 
was resolved by the two chief justices and chief baron# 
that the king should not have primer seisin in this case. 



The Case of the Admiralty^ 7 Jac. fo. 5U 

A BILL was preferred in the star*chamber against Sir 
JRichard Hawkinss viceadmiral of the tounty of Devofij 
charging that he did receive, abet and comfort, within the 
body of the county, certain notorious pirates^ and for 
bribes and rewards suffered them to be discharged. What 
offence this was, was referred to the two chief justices and 
the chief baron : and it was resolved, 1. That the admi- 
ral hath jurisdiction only of things done upon the sea ; 
2. But, notwithstanding, the judge of the admiralty may 
award execution within the body of the county. 

And it was resolved, that in this case, a receiver and 
abettor, bv the commo^ law, could not be indicted or con- 
victedy because the common law cannot take conusance of 
the original offence; and, consequently, where it cannot 
punish die principal^ it shall not punish the accessary. 



/ 



392 An Abridgment of [lib. xiif. 



t 



Peitua and Godsahe^s Cascy 7 ^ac. in the Common Plemf 

fo. 54. 

THE third proclamation upon the foot of a fine was 
said to have been made in the sixth year of the king, when 
it ought to have been anno quintOy and the fourth procla- 
mation was altogether left out; but because it appeared^ 
upon view of the proclamations, in dorsis upon the record, 
and the notes of the fine remaining with the chirographer, 
and the book of the chirographer, in which the proclama- 
tions were first entered, that they were duly made, it was 
adjudged that the errors aforesaid should be amended. 

Sammea^i Case^ 7 Jac. in the Court of Wardij fbm 54k 

JOHN SAMMES being seised of Grany Mead by copy 
of court roll of a manor holden of the king by knight's 
service in capite f T. B. lord of the manor by deed in- 
dented made between him of the one part and the said J. 
S. and G. S. his son and heir apparent of the other part, 
did bargain, sell, grant, enfeoff, release an dconfirm unto 
the said J. S. the said Mead^ to have and to hold unto the 
said J. S. and G. S. their heirs and assigns to the only 
use and behoof of the said J. S. and G. S. their heirs and 
assigns. . Livery was made of the premises to the uses 
above mentioned ; J. S. dieth, G. S. his son and heir being 
within age ; the question was whether G* S. should be in 
ward to the king or not. It was resolved, 

1. That G. not being named in the premises cannot 
take by the habendum^ and the livery doth not give any 
thing to him; yet the limitation of the use to J. and G. 
is good. 

2. If the estate had been conveyed by the release and 
confirmation, the use limited would be good ; for upon a 
release which creates an estate, a use may be limited or a 
rent reserved ; but upon a release or confirmation which 
enure by way of mttter k droit^ a use cannot be limited or 
a rent reserved. 

3. The father and son were joint tenants, and the estate* 
vested in the feoffee by the common law, is devested by 
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the statute, and executed according to the limitation of the 
uaea. It was resolved that joint tenants might be seised 
to a use aldiough they come in at several times, as if a 
man make a feodment to the ust of himself and such 
woman as he shall marry, when he marries, his wife shall 
take joindy with him, and in the mean time he takes all 
the use. And it was resolved that because the son took 
by survivor he should not be in ward* 



Collins and Harding^ 9 Casc^ 39 Eliz* B. R.fo. S7. 

A MAN seised of lands in fee, and also of lands by 
copy of court roll in fee, made one entire demise of all the 
said lands to H. for years, rendering one entire rent» and 
afterwards surrendered the copyhold lands to the use of 
C% and his heir», and at another time by deed granted the 
reversion of the freehold lands to C. in fee, and H. attorn- 
ed. And afterwards C» brought an action of debt for the 
whole rent in arrear* 

It was resolved that the reservation of the rent was not 
an entire contract, but, by the act of the lessor and assent 
of the lessee, might be divided ; for the rent is incident to 
die reversion, and as the reversion is severable, so is tho 
rent* It was also adjudged that although C« cometh to 
the reversion by several conveyances, and at several times, 
he might bring an action of debt for the whole rent. West 
and ImmcPs Case. 43 Eliz* a man devised the reversion of 
two parts, the devisee may have debt for two parts of the 
rent. Ewen and Moyle^s Case; 43 Eliz. C* B. the devisee 
of thie reversion of part shall avow for part of the rent* 



De Modo Decimandij/b* 58* 

HOTE^ it was adjudged 19 Eliz. in B. R. tfaa( wher^ 
one obtained a prohibition upon prescription de modo deci* 
mandi by payment of a certain sum of money at a certain 
day; upon which the jury found the modus by payment of 
the said sum, but that it had been paid at another day, no 
consultation should be granted* 
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' IN ejectione firmw the writ and declaration were of 
two parts of certain lande, and doth not say of two parts 
in three parta to be divided, and yet it was good. It ap* 
pears that by intendment of law, when any parts arede^ 
manded, without showing in how many parts the whole is 
divided, that there remains but one part. But when de* 
nand is made of other parts in other form, the same ought 
to be shown specially, as three parts of five parts, '&c* 



MuttcnU CaMCt T Jot. C. B.fo. S9. 

NO action lies for calling the plaintiff ^ sorcerer wbA 
enchanter*'' 



iSf r Men Percy* s Case^ 7 Jac. in the Court ^ 

fo^ 60. 

J. P. and B» his wife, tenants for life, remainder to J. 
F. in tail, remainder to B. in tail, the reversion to J, F. 
and bis heirs. J. F. 8t B* demised to WiUiam Sfirey^ for 
divers years yet to come, except all trees of timber, oak 
and ash, and liberty to carry them away ; afterwards J. F» 
died, having issue a daughter, the wife of Sir A, Pcrcff^ 
and afterwards W. S. demised the said tenement to Sir A* 
for 7 years : the question was, whether Sir A. having ths 
immediate inheritance in the rig^t of his wife, expectant 
upon the estate for life of B., and also having possession 
by the said demise, might cut down the timber trees. It 
was resolved by the two chief justices, and the chief baron, 
that the exception was good, because he who^hath the in- 
heritance joins in the lease with the lessee for life* And 
tenant for life may lease for years, excepting the titaber 
tfees ; otherwise if the lessee cuts down the timber, tenant 
for life should be puniahed in waste, and have no remedy 
against the lessee for years : and if he demise the land 
without exception, he who hath the immediate estate of 
s, l^ the assent of the lessee^ may cut down all 
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the timber, and when the term is ended, tenant for lifie 
would lose the profits of the trees which he lawfully might 
lake ; but when he excepts the trees, if they are cut down 
by the lessor, the lessee shall have an action of trespass* 
And this case is not like that of SaunderSt S Rip. I2m 
which was affirmed to be good law* 



JBuImc's Case^ 7 Jac. in the Cpurt pfWanU^ fo. 61« 

BT office 35 H. 8. it was found that lands were holdea 
of the king as of his Duchy of Lancaster^ by knight's ser* 
vice, whereas in truth they were holden of £• Hulme. 
Afterwards, 4 Jac. by another office, it was found tkat the 
tame were holden of the king as before, whereupon H« 
H., heir of the said £• Hm preferred a bill to be admitted 
to traverse the office found, 4 Jac* It was resolved that 
the finding of an office is no estoppel, and the parfy griev* 
cd may traverse the last office ; but the first office is not 
traversable. 



ParRumenty 7 Jac* fo. 63. 

NOTEy the privilege, order or custom of parliament^ 
belongs to the determination only of parliament. 



Seyward and Sir John Whitbrok^i Comc^ 7 Jae. in the 

Star-chamber yfo. 64* 

IT was resolved by the.iustices and barons, that no pro« 
cess can be made by ^j star-chamber to levy damages 
upon the goods and lands of the defendant, but they can 
only keep him in prison until he pay them. 



Jloree and WebVe Caee^ 7 Jac. C B.fo. 65* 

IN replevin for taking two oxen, in a place called 
Downfield; the defendant, as bailiff, made conusance for 
damage* feasant; the plaintiff in bar prescribed for com* 
mon in DvumJieU: the defendant traversed the prescript 
tion* and the jury found a special verdict, that the father 
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Snuih and HUPs Ctue^ 8 ^ae. fo. ru 

IN a writ of error in the exchequer«chaniber, the error 
assigned was tn the venire faciaa^ which was certified by 
writ of certiorari f and no return was made upon the back 
of the writ, (which is called returnum alium^ and fordiat 
cause tfag judgment was reversed. 



Weecofi Ca9e, 7 Joe. in the Court ofWartUyfo. TL 

IN a writ of tRem ckniaii extremum^ the jury found Aat 
the moiety of a manor was holden of the Prince of Wako^ 
as of his castle of Trematon, b}^ knight^s service, as it ap- 
peareth by a certain exemplification of Tremaion^ for the 
aame prince made, &c. It was resolved by the two chief 
justices and the chief baron, that the office concerning the 
tenure was insufficient and void, because the verdict of a 
jury ought to be full and direct, and not with a prwt 
jHUeii and upon that a melim inquirendum shall iaaue* 



An exact Alphabetical Table of the Resolutions and MiaUat9 
contained in these Eleven Books of Reports. 



Action of the case where it lyeth for dispoffageing the plaintiiRi 

title, 12, 13. 80 

Age where a man shall not have it» although in as by <le6cenl» 

5 
.Abeyance^ see Remainder. 
Attornment by one joyntenant only, where good, and where 

not, 28 

Attornment what it is, and what act amounteth thereunto, ib. 
Averment in what cases it may be admitted, 31. 117. 143. 160 
Administration may be committed to the father or mother as 

next of kin, 50, St 

Advantage, a man shall not have benefit thereby of his owa 

wrong, ' ^ SI 

Acceptance of rent by lessor, having cause of entry, but no no* 

tice, 56 

Acceptance of rent where it barreth a man of reentry, 56, 57 
Acquittance where it bars all arrerages due before, 57 

Acquittance where a man is not bound to pay without it^ ibu* 
Acceptance by whom and of whom a bar of arrears, ib. 

Acts legal mixt with fraud are tortious, 6t 

Averment of fraud may be taken by 27 £1. & IS £1. 62 

Acceptance of collateral satis&ction no bar of right to a free 

hold, 69 

Accord with satisfaction a good plea in personal actions, but 

not in real, ibu 

Agreement to dower ad ostium eccUn4tf or ex astentu^ btc. a 

good bar in dower, ib. 

Actions of the case for slander from 73— >83 

Two things requisite to have an action for slander, 79 

9ermo reiatua ad peraonam intcUigi debet de eondiiione ftersom^tf 

77 

Verba aofifiienda sufit in nutiori aeueUf 81 
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Three incidents to a defamation In the spiritual court, 92 

Appendant, wliat things may be to others, they must agree ia 
quality, 99 

Appeal, and count therein where it is goody 101 

What plea is a good bar therein, ib. 

'Appeal must be brought within a year after the death, 103 
Action of assumpsit lyeth for a fakler at the first day, but not 
debt, 134 

Actioo of the case where it lyeth for negligence, 1S4 

Administrator during minority may not sell goods but for 
necessity, 144 

Administration by the bishop yfhtte void, by the archbishop 
only voidable, 14S 

Actions two depending for the same thing, where good, and 
where not, 158 

Amends cannpt be tendred after cattel impounded, nor to the 
bailiff; 164 

Award must be certain, 8c between the parties only, 166 

Mo assignee in law, where there is an assignee in fact, 174 
Arbitrement must be delivered to all the parties, 177 

Action of the case lyeth not for damage by coneys, but he may 
kill them, 178 

Admiral what jurisdiction he hath, 179 

Age where it is grantable, 18T 

Administrator sells goods, administration is repealed, sale is 
good, 194 

Acts transitory and local where they must be done in conve- 
nient time, 199 
Where they must be hastned by request* ib. 
jiUbif and the construction thereof in the grant of a rent charge, 

301 
Accord with sAtisfiiction where it is a good plea, 303 

Arrest, and the duty of the officer therein, 304 

Arrest, by a feigned action not lawfull, ib. 

Administration where general, and where special, diversity, 

308 
Attornment where requisite, ib. 

Attornment in law by one who cannot expressly attorn, ib. 
Action where it may be brought in either county at the elec- 
tion of the plaintiff, 313 
Annuity granted to one and the heirs of his body, he hath not 
fee, 333 
Act of parliament) who must concur to the making thereof, 

33r 
Actiop against an inne-keeper for goods lost must have five 
requisites, 338 

Assi£es, two manner of them at the common law, 331 

In assize of a new office the profit thereof must be shewed, ibt 
Attorny, where one may appear by him, and where not, 333 
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Accruer, four things requisite thereuntcs 338 

Authority is cottntermisudable, but then Uie bond is forfeited, 

338, 339 
In actions real upon torte, one writ lyeth upon seTerall titles, 

341 
In actions personal one may comprehend several torts, ib. 
Awards where well made, 343, 344 

Audita querela^ where it is maintainable, 350 

Averrement of other uses where it may be made, 359 

Avowry upon a mere strangerj what remedy for the terror 

destreined, 361 

Authorities where they may be done by attomy, 373 

Accord, where it is a good plea, and what requisite there- 

nntO) 374 

Attornment, where it shall bind an in&nt, 375 

Action of the case against executors for the testators debt 

good, 376 

Administratrix, a plea by her must be certain^ ^ 380 

Avowries, four manner of them, 388 

Attaint, where it lyeth by a stranger to the issue, 334 

Action where it shall abate in part, and where for the whole, 333 
Actions vi isf amtM, the body was subject to imprbonment 

in them at the common law, and so in debt at the kings 

•sute, 40 

Audita querela lyeth for the heir before execution sued, ib. 

B 

Bar of an estate tail, although the remainder in the king, 16 
If a bankrupt grant goods after a commission awarded, it is 

void, 17 

AVhat power the commissioners have by the statute of 13 
' Eliz. ib. 

That act giveth benefit to such as will come m, and not to 

them that refuse^ 18 

The bishop is patron of all prebends of common right, 6Q 

Bishopricks donative by the king originally, ib. 

Burglary, what act amounts thereunto, 101 

Burglariter, is vox artht it cannot be otiherwtse expressed, ib. 
Bishop must shew the cause of refusing a clark, \5^ 

By-laws by inhabitants where good without custome, and 

where not, 158 

Consent of the greater part, where it shall bind the rest, 158, 

1S9 
By-law to imprison for not paying an assessment, Is not 

good, 159 

Bar in one action when a bar in another, good diversities, 189 

51 
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BUI of reviver upon a bill of revivtr not soffiwed, 

Barretor who shall not be said to be^^ . 329 

Baron and feme tenants in special tai^ she is within 33 H. 

8. c 38. 33T 

Bargain and sale, what words with consideration amounts 

thereuntOi 341 

Bar insufficient and where, 348 

Bargain and sale by the heir after livery tendered is good, 35T 



Common recovery by tenant in tail bindeth t)oth the remain- 
der and reversion, and all leases, charges, Sec. granted by 
either of them, ^ 3 

Condition of perpetiuty, repugnant, impossible, and against 
law, * 

A confirmation to feoff upon condition doth not toll the 
condition, otherwise it is where no express condition is, 8 

Contingency : see Lease. 

Covenant when certain, and when not, a diversity, 10 

Course of every court is as a law, 16 

Copihold by what act it is extbguished, ^ ib; 

Colledge or religious house, where given to the king by 1 
E.6. or by 31 H. 8. ^ 33 

What act by the feoffor is a dispensation of the condition, 
and how long, 37 

What act by the feoffee disableth him to perform a condi- 
tion, 37 

When this word firoviw maketh a condition, three things 
are to be Observed, 89 

No particular place appointed by law in a deed for a con- ^ 
<fition, lb* 

Where by a fine a condition or rent is not taken away, 30 

Covenant and agreement of the parties what power it hath, 31 

A condition within what time it must be performed, and 
where it may be hastened by request; and where the 
feoffee hath time during his life ; severall good diversi- 
ties see there, 31, 33 

Chattels, as obligmttons, &c« are forfeited by attainder or 
outlary, 34 

Copyhold-estate for life is within 31 H. 8. of Monasteries, 37 

Condition that the lease shall be void, where it cannot be 
made good by acceptance, 56, 57 

Corporation remaineth, notwithstanding a surrender of 
their church, 59 

Otherwise three inconveniences would ensue, 60 

Covin, the author thereof shall not take advantage of it, 63 

Consideration of nature is not good within 13 £1. c. 5. 63 
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Copihold-casesi and the learning thereof from 89—89 

Their descent according* to the common law but not col* 

lateral qualities, 89, 8S 

The heir before admittance may take the profits, and sur* 

render, 8S 

Admittance of tenanffor life inures to him in reminder, 83. 

8S 
No tenant by the courtesie of a copyhold, vithout special 
^ custom, 84 

If entailed by custom it may be discontinued, ib. 

Surrender in fee by the husband or tenant for life, no dis- 
continuance or forfeiture, ib. 
Copihold, descent thereof doth not toll entry, ib. 
Copjhold, fiosaeaaio Jratris may be thereof, 85 
Copihold escheated granted in fee by tenant for life good, ib. 
Copiholder is in not only by the lord, but by the custom 

paramount, ib. 

Blsseisor may take admittances, but not voluntary grants, 85, 

86 
Beverance of the inheritance of the copihold, what is 

wrought by it, 86, 87 

The surrender must be precisely presented, not so if error 

in the admittance, 8T 

A release to a disseisor of copihold, if good, and how, 88 

Copihold is within 83 H» 8. of maintenance and chunper* 

ty, ^ ib. 

Copiholder for a year may muntain an ejeetione Jtrmtt^ ib. 
Erery manner comprehends in effect 3 several courts, ib. 
The lord may admit out of the mannor, the stewiurd cannot 

without a custom, 89 

A diversity where divers copiholders, and where one only, ib. 
A copihold forfeited by doing waste, 6c where not, ib. 

Three several copiholders and Mraste in one, what is forfeit* 

ed, 90 

The lord cannot exact unreasonable fin^s, ib. 

Copiholder if he deny to pay a fine certain presently, it is a 

forfeiture, 91 

No fine due untill admittance, ib. 

Admittance must be made by the lord according to the sur« 

render, ib. 

Sentence again9t the wife binds the husband not party, 93 
Surrender without limiting any estate is but for life, with* 

out a custom, ib. 

A man may surrender to the use of his wife, ib. 

Presentment or admittance after death, where it is good, 93 
The lord may retein a steward or bailiff by paroll, ib* 

Who may retdn a steward for the king, and what power 

he hath, 93, 94 

Tenant in dower of copihold by custome shall have all inci- 
dents, 94 
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What thi^s are gnonable by copy, 94 

What acts are destructions of copiholds, 95 

Copiholder how he ou^ht to alledge the custonii 95| 96 

Custom, and prescripuon, and their diversity, 96 

' Common appendant, the original thereof at the common 

law, 99 

It is appendant only to arable, and for oxen, horses, kine^ ^ 

and sheep, flee. ib. 

It may be appendant to a mannor or carve of land, 100 

It may be apportioned, so cannot common appurtenant, ib. 
Where it is extinct by unity, of possesion, ib. 

Coroner of the county, and verge, their distinct power, 106, 

lOT 

Corporations and the manner* of elections, and how they 
must be made, 119 

Covenants and warrants, express and in law, and when 
broken, 130 

Chanteries where given to the kbg by 1 E. 6. see at large, 134^ 

135, 136 

Condition where it may be apportioned, and where not^ 13T 

Excambium or exchange, and what it importeth, 138 

Exchange by eviction of part, all is defeated, ib. 

Where an assignee, named or not named, shall be liable to 
a covenant, l^Sy 136. U9 

ConccBH or dendasi where they import a covensnti and 
who shall take advantage, 136 

Covenants collateral are not within 33 H. 8« c. 34. 136 

If one covenantor only break a covenant all covenantees 
must joyn, otherwise when several interests pass, 13T 

Covenantee himself cannot devise the assurance, lb. 

Councel of assurance must be given to the purchaso^, ib. 

Condition of covenant once broken, where it may be salved 
after, 138 

Condition of two parts both possible, and one becomes im- 
possible by the act of God, the obligor is freed from the 
other, 139 

Covenant to make estate at the costs of the covenantee, ib. 

The seal of one covenantor broken, it is void against him 
only, if the covenants be several, otherwise if they be joint, ib* 

Condition to save harmless, terror of sute is a damnifica* 

tion, 140 

A common recovery not like other recoveries, it may be of 

an advowson, 150 

It may be de annuaU rcdUu nvc flemionc in the disjunc- 
tive, lb. 
A con9tat must be upon affidavit, and where it is suable, 155 
A constable may bring an offender to what justice he 
pleaseth, and upon refusal to find surety, may commit 
him without a new warrant, 157 
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A co&firmatioa <rf the land» and of the term, a good diver- 

aityi . 167 

Cuatome of lands for debts upon contract, and where it 

binds strangers, ib. 

A cttstome which addeth more solenmitjr to the common 

law, is good, 168 

Com to whom it belongeth, ib. 

Conditions where they must be truly and not covenosly 

performed, 174 

Com sowed by the>^e durante^ if she mary, the lord shall 

have it, but not upon adivorse, 182 

Courts inferior, as hundred, court-Ieet, &c. and who are 

judges there, J 90 

Citation, and an appeal, and their diversity, 194 

Courts of record shall be intended the courts at Westmin- 
ster firofiter exccUenHam^ 194 
Condition in an intail not to suffer a common recovery is 

void, 302 

Collation where it putteth a man out of possession, 203 

Common cannot be claimed ratione conimoran(its% but a way 

may, 205 

Collusion within Marlebridgc^ c. 6. what conveyance shall 

be, ' 210 

Common called Bhacke in N. is good, 214 

Condition precedent and subsequent, a good difference, 216 
Condition inseparable where given to the king, 217 

Certificates which are traversable, and which not, 218 

Consideration may be averred which stands with the deed, 225 
Covenant in consideration of mony must be enrolled, ib. 

Copiholder in by the custom paramount, 234 

Condition of accruer, to what things it may be annexed, 238 
Common appurtenant destroyed by purchase of part of the 

land in which, &c. 239 

Condition not Broken by a disturbance by paroll, 243 

Court made good by the bar, and that by replication in cir- 
cumstances only, 246 
Custom may make a thing good, which a charter cannot, 247 
Composition no more accompted administred, than what 

was paid, 248 

Commoner in a forest, where he may inclose by 22 £. 4. 

c. 7. 249 

Collusion where averrable to defraud the king of wardship, 255 
Cauia cauaafu and causa causata^ 266 

Conspiracy, where punishable before acquittal, and before 

execution, 267 

Commissioners to examine, &c. their duty, demeanour, 

and authority, 271 

Consideration, what words amount thereunto, 278 

Copihold is within 4 H. 7. of fines, 279. And much good ' 

matter upon that statute, ^ 280 
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Commoner therof may have an action of the case fcr the 

loss of his common, J^ 

Confirmations, three manners thereof, •^ 

Common recovery, where a barr of the reversion, ^ t^* 

Corporation may make a surrender inlaw, but not in factf t99 
Colour, what it is, and where it must be given, 304 

Costs only, and where costs and damages also shall be re- 
covered, nom. differ, 3*^ 
From what time they may be recovered, ^ >»• 
Corporations, a difference between old and new m matter 

of misnomer y 3 15- 3*T 

Comnussioners of sewers, and their authority in taxes «wi 

otherwise, ^18, S19 

Clerev, where allowable at the common law, and whcte 

at this day, 329-331 

Corporation, what ordinances they may make, 535 

Colleges, what grants by them to the king are good by 13 

or 18 MHz. 3SS, 339 

Citizen for what cause he may be disfranchised, 342 

and for what not, *^- 

Contribution against a purchasor, where grantable. 
Charges real, as warranties, do not survive, but personal 
doe, 

D 

Tenant for life, and he in remainder in tail, joyn in a fine, 

or feoffment, it is no discontinuance nor forfeiture, ^ 3, 4 
A man may be in as by descent, and yet shall not have his 

age, or be in ward, ^ 5 

A disseisor may make admittances to copiholds, but not 

voluntary grants, B 

The date of a deed is not of the substance thereof, 14 

The things requisite to the essence of a deed, }S 

A deed made by menace is voidable by plea, ib. 

Demise by baron and feme without saying by deed, good, 27 
Donee in tail, where he shall hold of no body, ' 32 

Debt, where it lieth before the last day of payment, a good 

diversity, 43 

Where.it lieth against a lessee after assignment, ib. 

Debt against an executor after assignment, 44 

Debt by the lessor against the lessee, or his assignee, ib. 

Deed, where the second delivery shall be good, and relate 

to the former, 48, 49 

A devise to two in tail equally to be divided, they are te- 
nants in common, 50 
Descents, good matter therof, 6c /iosseasio/rairisy 51 
Debt by the lessor for rent lieth after a re«entry, 56 
1 
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ft 

DistreM for reat where it af&mieth the lease, ^ 56 

Dean & chapter are to assist the bish. in two things, 60 

A deed within the proviso of 13 EMz. must be upon good 

consideration, and bonajlde^ 63 

Directions how to makt a deed by one indebted to others, ib. 
A deed how to be made by an unthrift to preserve hia 

estate, 64 

Dower : see Agreement. 

Distress not excessive for homage, fealty, escuage, 71 

Debt for arrearages of an annuity in fee continuing, 108 

Debt upon a puisne judgement payable before statutes, 1 12 
Dbpensation to hold a plurality when duely uken, 1 19, 120 
Detinue for goods delivered and* purloined, where it lies, 

a good difference, 123 

Declaration, and the office thereof, 148 

Demurrer is a confession of all matters in fact well plead* 

ed, 161 

Daggs' and pistols are within 33 H. 8. c. 6. of cross-bowes, 162 
A deed shewed in court remains there all that term, 163 

It may be entred oi httc verba the same term, but not ^ 

after, 164 

Divorce, issue after it by a second husband, If legitimate, 175 
Demurrer, the plaintiffs cannot refuse to joyn, but the king 

may, 177 

Dove-house, none may erect it but the lord of the manner, 178 
Antient demesn a good plea in ejectment, but not in tres- 

/ pass, it is extendable upon a statute by elegit, ib. 

DeodancUf what they are, and they must be found of re* 

cord, 180 

Debt, where the defendant may plead non eBtfactu^ 183 

Defeasance sufficient to defeat a statute executed, 191 

Devise to J. 8. paying 2o«. he hath fee-simple, a diver- 

sity, 192 

A devise to baron and feme, and their childreni what estate 

it is, ib. 

Debts which are within 33 H, 8. c. 39. 219 

Demand of a rent service, and rent charge, when to be 

made, a difference, 220 

Discontinuance of proces upon I E, 6. and what is re- 
vived by general resummons, and what by special re* 

summons, 229 

Sutes depending in inferiour courts are out of 1 E. 6* 223 
If one plead to an inditement, and the king die, he must 

plead de novo^ but if he be convicted, judgement may be 

in the time of another king, ^ ^ ib. 

A dignity may be iutailed, and forfeited also by a cqndL- ^ 

tion in law, " ib. 

Divorce, sentence thereof being in force the issue before 

is a bastard, 226 



408 ALPHABETICAL TABLE. 

Such sentence may be repealed after the death of the par* 

ties, but no divorce can be aifter their death, 926 

Devise of a rent out of all the cafilte lands, good out of two 

parts, 340 

Devise of land good, which cannot be hj act executed, 343 
Debt is not extinct by making the debtor administrator, 

otherwise if executor, 949 

In dower a common essoin allowed, 960 

Who therein may plead deteinment of charters, ib. 

Distresse for damage feasant void if the cattle be chased 

out, ' , 961 

Deed, what act is a good delivery thereof, 9S8 

Devise of a term for life, remainder for life, 994 

good: the first devise cannot bar him in remainder: 
assent to the first devise an assent for all ; not grantable 
over: but it may be. extinguished by release to the first 
devisee, 995 

Damages, where they may be intirely assessed, and where 

not, ^ 316 

Disability absolute, and temporary or personal, a differ- 
ence, 399 
Damages where the juiy may assess them severally} 393 
Devise of socage in cafdte^ where it is good, 333 
Damages not well assessed, yet the plaintiff shall have judge- 
ment, 336 
Debts, what remedy for them at the common law, and 
when the body and lands became liable to satisfie them, 39, 

40 

E 

Evidences, to whom the custody of them doth belong by 
law, 1 

Estate void as to one, and good to another by parliament, 
or by act in law, 5 

Estate intire ought to be defeated by a condition or limi- 
tation, 4 

When a man may enter or claim, nothing vesteth till entry 
or claim, 5 

Execution hath i*etrospect to the recovery, being the ori- 
ginal act, ib. 

Any thing executory, created by deed by consent of parties 
may be nullified, 6 

Estate to one and his heirs for the life of B. is but for life, 6 

^. for mony»demiseth, and selleth for years to B. the deed 
is inrolled. J?, hath election to take by the common lawy 
or by bargain and sale by 97 H. 8. withput attornment, 19 

Where nothing passeth before election, and where it must 
be b the life of the parties, 19, 9Q 
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Maeh leariMiig of ejections) and to whom the power thereof 

is given, 30 

Estate of free-hold cannot commence in/uiuro^ 25 

Estoppells by matter of recordi and who shall take advan- 
tage thereof, ib. 
Error where a record is well removed, notwithstanding a 

variance, 34 

Error or right of action, not given to the king by 28 H. 8. ib. 
Error for him in remainder upon a tail, where and how it 

Ijreth, 3S 

Estate, where it may be waived in /uut at the common law, 

and where by 37 /f. 8. of uses, 45, 46 

Escape, what act by a prisoner amounts thereunto, 51 

Escape by a prisoner, he may be taken again upon fresh 

sute, 53 

In escape where the plaintiff may have a new caft» and iatp 

and where he may charge the sheriff with the escape at 

his election, ib. 

Entry given to the issue, who disableth himself, and diesy 

if his issue may enter, 55 

Escape in law, although the p^rty remain in prison, 58 

No escape between the death of the old and making a new 

dierifT, ib. 

Escape where no fresh sute is netessary, ib. 

Entry lawfull where after sixty years, f 9 

Estoppells bind all parties and privies in estate and in* 

terest, 1 10 

Where they ought to be found by the jury* 1 1 1 

They continue no longer than the estate, 111, 112 

Execution by a serjeant at mace, good within Weeimhuter 

2. c. 18. although he be not sworn to take the inquisition 

as the sheriff is, 115 

Execution where good without scire /acim$f or without re* 

tum,^ ^ ^ ib. 

Execution how long it shall continue, 116 

Estovers appendant by grantor, &c. when destroyed, and 

when not, 122,133 

Exception of wood excepteth iht soil also, 133 

Exception for years, and for life, a difference, ib. 

Executor, an infant, where he may release, and where not, 143 
He may release before probate, but not have an action, ' ib. 
Executor must pay a judgement in debt, before a statute, 144 
Executor at 17 years of age may administer, ib. 

Executor of his own wrong cannot reteine, 145 

What acts done by him stand good, ib. 

Executor where he must sue, or be sued by action in the 

debet, and where by detinet, 146 

Executors waste goods what return the sheriff must 

make, ib. 

Executor cannot bring debt as administrator, ib. 

52 
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Executor of his own wrongs by what act a man becometh 

8O9 > I4f9f 

£xecutor how far he is liable to be charged, ib. 

Error, none shall assign it, except it be to his disadvan* 

tage, 149. 383 

Exemplification when pleadable by 13 Eliz. 15S 

It is the same as inspeximusj & the difTerence between 

them and an innotcscimua or vidimtiSi ib. 

Execution and cases tliereof, from 169«^17S 

One in execution escapeth, yet the other is liable, 1 69 

Where one in execution i6r the king, may be also for the 

plaintiff, ITO 

A man in execution needs to be arrested again at anothers 

sute, 170, 171 

Execution is good, although the writ be not returned, 

where, and where not, 171 

Estrepment lyeth in waste as well before judgement as 

after, 181 

Executors within the benefit of divers statutes, although 

not named, ^ 311 

Extent against issue in tail, or his alienee by the king 

within 33 If* 8. where good, 319 

Estate tail may be without the words {of the body qf,) 335 

Error lyeth after a re4raxit^ but not after a disclaimer, 333 
Excommunication, who ought to certifie it, and how it must 

be done, 336 

(£^) where it roaketh a disjunctive, 340 

A man in execution escapeth, the judgement is reversed, 

no action against the sheriff, 350. but if execution be 

against the sheriff before that, it stands good, 350 

Errors in a record where amendable, and where not, much 

good matter, 353, 354 

Ten errors not yet remedied, 354 

Exec, when one refuseth, Sc when all, a difference, 363 

They cannot sue before probate,- « 364 

Evidence where the deed must be showed, and where a 

copy sufficeth, 305 

Ejectione Jirma for tithes, the kinds must be showed, 336. 335 
Error lieth not before the final judgement, • 331 

Exception of treesy yet they doe remain parcel of the in- 
heritance, 333 
^rrora, three moved} but not resolved, 40 



Forfeiture by what act of tenant for life, and where he 

comes in as vouchee. 
Tenant for life, remainder in tail, infeoffs the reversioner, 

it is a forfeiture, otherwise if to the immediate remainder^ 

or reversioner. 
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Every fee-simple may be charged one way or other, 9 

A feoffmetit of a messuage cum fiertinentiisj what passeth 

thereby, 18 

Disseisee levieth a fine to jf* the disseisor shall take ad- 
vantage of it, 25 
A woman accepts a fine, and renders back for 1,000 years, 

it is within 11 H.7. 52 

A fine levied by covyn by a termor or copiholder, bars not 

the lord, 61 

Fraud, six marks thereof, 63 

A fraudulent deed avoidable only by a purchasor for mony, 64 
A fine after protlaitititions barreth the issue, although he 

claim, bring a formedon, be bejrond the seas, or an infant, 

because he is privy, 6t 

Proclamations serve only to distinguish it from a fine at 

common law, 67, 68 

A fine hath five parts, and which they be, 14S^ 

A fraudulent deed avoidable by a purchasor notwithstanding 

notice', 157. 208 

Fraud, where it may be given in evidence, 157 

Fraud within l\ /f. 6. c. 5. Every assignee is within that 

act, 165 

Free-bold Estate clinnot commence infuturo, 173 

Fine is a bar of a lease for y^ars within 4 H. 7. c. 24. 184 

Fine for alienation, where it is due, 198 

]^ine levied by the king, where it bars the tail, 223 

Fine for a contempt, who may assign it, and what remedy 

for it, 229,230 

The difference between it and an amercement, 230 

Formedon where it lyeth upon two distinct gifts, 241 

Therein a man must make himself, heir to th^ party last 

seized, ib/ 

Fully administred pleaded, and assets found for part, what 

judgement, 248 

Franchises, where they must have allowance, 262 

Where prescription lyeth for them, what privileges are fe^L- 

tinct if they return, to the crown, and what not, ^ ib* 

Feme covert if within Weat. 2. r. 35. 272 

Fraud, allegation thereof maybe general, 281 

Feme covert, where she must be examined upon a writ in 

court, 993 

Free-hold only descendable, 305, 306 

Fine by a steward of a mannor where well assessed, and 

where the lord may distrain for it without prescription, 33^ 



* 
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Grant of the king i see Kiog. 

Grant in tail by the king, where good, ^ 3 

£j: gratia a/ieciaU^ l^c, oi what force in the ktng$ grants, lb* 

Grant of a common person. 

A gift to two Uf hitredibua is void, 4 

A grant by a termor for so many years as shall be behind 

ietnfiore mortis auety it is void| otherwise if for a certain 

number of yearsi ^ ^ 10 

Grantee enters by vertue of a f oid grant, he is a disseisor, 

otherwise if good at the commencement^ but wants its 

perfection, then tenant at will, 35 

Things which lie in grant are effectual by delivery of the 

deed only, 17 

The king grants all those lands situate in i>. and they lie 

in 5. it is void, JS 

What grants of the king are holpen by 34 JJ. 9. 19 

Gardians, and their sorts, 49 

Grant of the king where void without special words, 35 

Grants of the king how to be expounded, 98, 99 

Goods delivered : see Detinue, 133 

Grant of an interest cannot be joynt and several, but a pow- 
er may, isr 
Grantor cannot derogate from his own grant, 141. 351 
Cioods waived, and goods of felons, 180 
Grant of a copihold by dean and chapter for 3 lives, is good 

by 13 EL c: 1. 201 

Gardian may avoid a vmdable lease^ but the lord by eschete 

cannot, 315 

How long such avoidance shall endure, 316 

Grant, the first certainty in it &lse, and where i contra, 39 
Where made good by (ex gratia MpcciaUy or by) a non odMtan' 

^9 ^ ibid, and fi, 98 

Grwit of the king after office, and before the return, good, 155 
Void, because a false consideration, 173 

Of a tenancy escheated, the mesnalty is thereby revived, 188 
A grant of lands tenendum by a rose, firo omnibus Mcrviliis 

is socage in chief, Jb. 

Grant by him good, if he be not deceived, 205 

Lease by him without reckal, where good, 217 

Grant of a stewardship, without naming the county where 

It lieth, 365 

Grant of a manner what appendants now pass without 

naming, 299 
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A mat) cannot have an heir so long as he liveth, 9 

An hahendkLwi repugnant td the premises where ii is Told, 

a difference^ if 

JJabendum^ and the office thereof, 25 

Heir apparent, to whom the custody of him belongeth, 49, 5Q 
The custody of him belongeth to the mother within 4 & 5 

PhU, & A&n jure nuturt^ $0 

Heir female shall not forfeit the double value, 9<^ 

Heir male where he shall forfeit the double value, 2091 

Hue and cry and cases thereof upon 13 EUz, 1. and 27 

EUz. 21^^ 

Heir of a copiholder beyond the seas where barred, 244 

Heriot custom by purchase of part is not extinct, 24S 

Heir knighted in the life of the father, tenders )ivery, the 

mean rates are saved, 25f 

Hospital, what things requisite to the founding thereof 291 



Infant where bound by the warrant 'of his ancestor : vmku 

different, • 

Ignorantiafwti excuseth, but not ignorantia JHti^^ 14 

An estate to three, and to the heirs of one of them, the join-^ 

tuve remaineth, 27 

Otherwise if to 3 for life, & one purchase the fee, ib» 

One joinienant may prejudice another iathf personalty, but 

not in the realty, 29 

InteF^ and commqn usage are to be respected in common 

assurances, • SI 

Jointure, what estate is one within 27 H. 8. 69 

It must begin presently after the death of the husband, lb. 
Jointure, where it may be waved, 70 

A devise to the wife for life, or in tail, tic. if a good join- 
ture, ib. 
Indictments and appeals, and much good matter, from 101— 

lOS 
Principal 8c accessory, both absent at the felony done, I05 

Jiuterfoita acquit^ where it is a good plea, ib. 

Infant admitted by his gardian, and no record made of it, 

is good,. 1 1 1 

Inrollm. to what purposes it relateth to the delivery, 116 

Institution and induction, and the effects and difference of 
them; 119 
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Joint words shall be taken aeveially. in six respects, 131, 13S 
Indentr void without a manual act of inde&tiiig;» 13S 

Interest where assignable pver, 141 

Indentures to lead the uses of a fine subsequent, are only 

directory, and bind not the estate of the land, 149 

Jeofails and amendment of records, from ' 147^-153 

In trespass the nature of the fishes must be showed, for it is 

the matter of substance, and so not aided bv ig i£^ c. 14. 

Debt against Won itid icta^^^tht detinet tanttm^ is not 
aided, ^ 148 

Ejectment of lands YaA.y B. and d the visn must be out of 

them all, ^ ib. 

23 jurors returned, and 13 appear and find for the plaintiff, 
it is good by 18 EL ib. 

Variance between the writ and count in the name, is not re- 
membred, 149 

Pannel of a jury annexed to the venire facias j without re- 
turn it is vitious, ISO 

A difference where a man is misnamed in the venire^ and 
where in the pannel, ib« 

A juror misnamed in the venire^ but not in the distringas 
and /lostea, is not good, 151 

Issue joined upon a point not material after verdict is 
remedied, lb. 

Record amended after the transcript removed, ib. 

Error in the original is matter of substance, and not reme- 
died, . 151, 15% 

A writ of covenant dated after the return, amendable in a 
fine, but not in other actions, 153 

A common recovery made good by collateral intendment, ib. 

Jeofails and statutes thereof extend to fVales^ 153 

Inhabitant who is to be liable towards reparations of a 
church, 159, 160 

Imparlances to plead in bar are entred, but not to reply, 163 

Judgment final given in TValesy upon default of the demand- 
ant, but not upon default of the tenant, but a fieiii eafie 
shall issue, 168 

Inditement certainly to a certain intent in general is suffi* 
cient, 183 

It shall not be quashed for false latine, - ib. 

Percusait must be in it, except in case of poysoningi 184 

Journeys accounts where grantable, 189, 190 

Judgement in debt in force is a barr of a new action, S03 

Infant, where his inheritance may be lost by usurpation, 303 

Incumbent shall not be removed, if not named in the writ, ib« 

Judgement in debt bindeth the estate of a jointenant re- 
leasor, 311 

Infant makes a feoffment and dieth without heir, the lord 
3 
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shall not have it if livery be made with his own faandSy 

otherwise if by fetter of attorpey, 330 

He injuria »ua prQ/irioj where a. goqd plea, and where uot, 335 
Judgcmetit for the plaintiff although his title destroyed, 343 
Inrolment.not necessary where a chattel only passeUit ib. 
Improvement of the revenue shall be wholly imployed to the 

same charitable u^es, 347, 343 

Indenture subsequent may, direct usesja ar i^'ecedeht )'eci>- . 

very, ' ..'"•'* • /' ' ' ' ' '359^ 

Inditements, variety of good afttter/as ^sb the duty of k 

sergeant, 369. 370 

Judgement de ptcUQribu^ damnis where the plaintiff shall 

have it) 334 

Issue must consist of an aQirmative and a negative, 335 

Impropriation good in the life of the incumbent, 4b« 

K 

The king by his proclamation may make fprein coin cur- 
rent, 181 
His supremacy in causes ecclesiastical, 185 
The word king includeth all his successors, 198 
He mi^ be dispossessed of an advowson, but not of the in* 

heritance thereof, 199 

He may be barred of a transitory title only, 331 

What statutes bind him, and what not, 333 

He cannot grant the penalty of a statute to a subject, 334 

He hath three manner of inheritances grantable in him, 332 
His charter how it shall l^e expounded, good matter, 3i& 

His patent good one way or other, 355 

He shairhave his third part out of the whole, 358 

Release by him extinguisheth not service inseparable, 383 
Where he shall have mean rates, but nb firimier teisiny 386^ 

387 
Kings bench about 4 E. 3. became resident, 300 

King, where lands shall be said to be concealed from 

him, 313 

Grants to him where void, and where voidable, 339 

In his case the law maker, a privity to be accomptable unto 

him, 343 

Wlic^ lands shall be in him without a «rf rf/icta», or sei* 
sure by 33 H. 8. c. SO. 39 
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A tease cannbt cdtnmence upon a double contingency, 10 

A lease by the king under the exchequer seal is goody 16 
A lessee leaseth a parcel for years, if livery be made in 
that parcel it will passe, otherwise of a lease at will of 
parcel, It 

A lease for d lives by a fenhe wherewith, Wll.f. 53 

Who may take advantage by entry within that act, ib. 

Lessee for years what interest he hath in the trees, 113 

If a house fall by tempest, the lessee may take timbet to re- 
edify it, but otherwise it is if the lessee suffer the house 
to fall, 113,114 

Lessor shall have timber trees blown down, but the lessee 

shall have dotards, 1 U 

A \ea^ to begin from henceforth, and delivered after^ when 

ilbeginneth^ 130 

A lease where good by a bishop, by 1 Eliz. ib. 

A lease to ^. during the life of B, Is^ C. how long it last- 

eih, 1S2 

A difference therein between a lUnitatioa and condidou, & 
A lease at will by what act determined, ib. 

lessee for lands wbe^e he may dig for coals, a difierence, 133 
A lease to ^. for his life, and the lives of i!7. ^ C. is a lease 

for three livea^ 134 

Leases made to the Q. by colleges^ deans, kx^. are restrain- 
ed by 13 £iiz. t. 10. I3S 
(ibel, it may be against a private person, 184 
Ab)i Tffcrt^ whether k be true, or the party be of good 

femcy ib. 

Libel if it be foand what is to be done, lb. 

Libel how many ways it may be made, 184.369 

Lease by tenant for life, and him in remainder, boiW itdiall 

inure, ^ 191, 193! 

Lively of seisin what act amounteth thereunto, 197 

A lease must have a certain beginning and continuance, 300 
License pleaded without showing the deed is good, 301 

Latin and the several sorts thereof, 316 

Lease without impeachment of waste, and whtit, passeth 
thereby, ' S41 
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I 

A man illitteratc is not bound to seal a deed without hear- 
ing it read, if he require it so, otherwise if not requi- 
red, 14, 15 
3iar«Aa/9(fa, of what actions it holdeth plea, 195 
Mannor, how destroyed, and how not, and how created, 207, 

208 
MuHer fiuime barred by the death bastard of etgncy where, 

and where not, 344 

Meliua inquirendum, if the firat be good no other shall is- 
sue, 256 
Murder by the event, what act amounteth thereunto, 275 
Mesnalty suspended in part and in eeae for part, where it 

may be, 287, 288 

Mdrahaiaea^ and the jurisdiction thereof, 300, 301 

Mannor, customary may be holden of another mannor, 326 
Meanoamer of a corporation, where it doth vitiate, 337 

Monopoly is against the law, and hath 3 incidents against 
the weal publique, 341 

N 

Notice where material and issuable, 56 

J^emo debet bia fiuniri firo uno delicto^ 104 

Notice, where it must be taken by the patron, and where 

not,' 118 

Where it must be taken by the devisee, and where not, 121 
JVbn com/ioa mentia^ what acts done by him are avoidable, 128 
Four sorts of them, and who shall have the custody of a 

non comfioa, ib. 

J^uaance, where one man shall have an action for it, 162 

Where a guod permittaf lyethfor it before request, and 

where not, 176 

And where against a feoffee or an assignee, ib. 

Notice of lapse where it ought to be special, 198 

A nobleman cannot be arrested for debt, 204 

Nobility by descent, and by manage, a diversity, ib. 

Name of reputation where it is sufficient, 207, 208 

JVuiium temfiua oecurrit regi, how to be understood, 223 

Notice where it is requisite, and where not, 242 

JSTuaance, where it must be showed, 267 

The plaintiff may abate it, ib. 

What act amounteth thereunto, 268 

Min eat factum, where it is a good plea, 329 

A good diversity, ib. 

53 
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Original act must be respected, 5. 3S 

Original writ when it shall be said to be depending, 1S2 

Office of iastruction (but not of intitUng) good by the ex- 
chequer seal, 155 
If it hdve matter of substance, it is good, ^ ^ 156 
An orphane cannot sue for goods in the court christian, 163 
Oath of legeance more by reason of the kings politique ca- 
pacity, than of his person: error of the SfiencevB^ 8(3 
Offibes of sheriffs end by the death of the king, and when 

not, 223 

Office where repugnant, 256 

To what several times it shall have relation, 256. A differ* 

rence. 
Ordinary, and his poweir to grant administration, 264, 26S 

Office where forfeited by non umct^ and where not, 266 

Where an action of the case, or assize, lyeth of it at elec- 

tion, ib« 

Where grantable for years, and by what acts forfeited, 378, 

2T9 
Granted by a bishop where good by I Bliz, and where not, 297, 

298 

Office of auditor granted to two, where it is good, 322 

If grantable in reversion, S33 

Office of master of the ordinance, and what fees belong 

thereuntO) 342 



Perpetuities, their original and authors, 5 

power of revocation extinct by feoffment, 6 

Priority of operation in instantly 12 

A power to make leases, where good, ib. 

Pleading in the affirmative and negative, differ. 14 
Possession of the house, is a good possession of the lands 

also, notwithstanding a feoffment thereof, 18 
possibility where it shall make a grant good, 24 
Premises and the office thereof, . 25 
ProvUo^ where a qualification and no condition, 30 
Paying in a will where a condition, and where it is a limit- 
ation, 40 
Privities, three sorts of them, 43 
Pardons and cases thereof 152 
Pardon of an amercement, 153 
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Debts due to the queen are excepted} but not if originally 

due to the subject, 153 

General pardon takpn beneficially for the subject, and strong 

against the kingy ib. 

Pardon of corporal punishment* where the king may do 

it, 154 

Where the king may pardon a sute in the court christiaui 

and where not, but costs he cannot, ib. 

Prescription for common, where good, 166 

Property altered by sale in a market overty and where not. 
Power executed, becomes irrevocable, 171 

Perjury where within 5 Eliz. 175 

Presentment of merS iaicua serves for a turn, but not if the 

admission, &c. be merely void, *" 1716 

Prescription for what things is good, 180 

Payment of parcel before the day is a good satisfaction for 

the whole, 183 

Paroll, where it shall demur at the prayer of the demand- 
ant or tenant, 187 
Partition by joint-tenants cannot be by word, 190 
Partition, where the warranty is destroyed by it, ib. 
Parson deprived for adultery is pardoned, he is thereby re- 
stored, 190, 191 
Place, if material, the issue cannot be found elsewhere, 303 
Prescription by tenant for life, years, &c. must be in the 

name of him that hath fee, 306 

Prescription and custom, the diversity, ib. 

Presentment within six months must be according to the 

kalender, 307 

Prescription firo certo let£ is good, 310 

Poatnatu9 why he ought to be answered, six reasons, 313 

Privities, three manner of them, 330 

Power to make leases, where well pursued, a good diver* 

sity, 236, 337 

Physicians college, their censors power by 14 A 8. and 1 

Mar. 345, 346 

Perjury where not punishable, 335 

Prescription for tithes of houses where good, ib« 

Parcel of a reversion what may be, 334 

Purchaser, bonajide^ before action brought, shall not be sub* 
ject to charges. 
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Quod ab initio non valet tractu ttmfiori» non convalescitj 25 

Quod fiartea Jinia nihil habuerunt, where averrable, 65, 66 

The queen is a person exempted, and may grant without 

the king, 85 

Quare im/iedit^ where it may be without naming the patron, 331 
In a Q. /. nonsute after appearance is peremptory, but not 

if it abate for default of form or misnosmer, ib. 

Qui deatruit medium deatruit Jinem, 
Quare im/iedit /ir^aentate ad medietatem eccleai^ty g^ood| SIS 

R 

A remainder contingent destroyed by the feoffment of te- 
nant for life, 3 
A remainder contingent when it must vest, ib. 
A remainder in abeyance bound by a warranty, ib. 
A revocation may be made, part at one time, and part at 

another, 1 1 

A power of revocation may be extinct by fine, or may be 

released, ib« 

Right may be forfeited by a fine, 2s 

A remainder to the right heirs of the conisor, is a revere 

sion, 32 

Recovery erroneous in force barreth the remainder, and 

where not, 34 

Remitter where and what requisite thereunto, ih. 

Render to the wife only voidabU, where she is not party, 35 
Recovery against the baron sole barreth not the i-emain- 

der, 36 

Recovery by estoppel how it worketh, 34. 36 

Remainders in contingency, where good, 41 

Relations, and much good learning touching them, 47, 4S 

Repleader cannot be after a dcmurref, 53 

Recovery by tenant in tail, whose mother releaseth with 
warranty, is not within )11 H. 7. otherwise if the wife had 
released after the death of the issue, 54, 55 

Rebutter, where it may be, and where notf 5S 

Rescous of a distress by the tenant, if nothing be arrear, 72, 

73 
Rent and arrerages thereof 32 H. 8. c. 37. giveth remedy 
only where the arrerages are due, and become remedi* 
less by the act of God, 108, 109 

Roll amended according to the special verdict, 1 10 
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Recognizance to tfae chamberlain, and his successors, is 

good by the custom, 1 1 5 

Records import verity, and shall be tryed by themselves, 1 17 
Rent must be demanded at the place limitted, although out 
of the land, 117. And although there be no words of de- 
mand ; not So in the kings case, ib« 
Rent must be paid at the exchequer upon a lease by the 

king, ib. 

If no place be appointed, the law appoints the land, ib. 

Rcteiner of chaplains by a countess within 21 N, h. when 

good, 123. 126, 127 

Rent what shall be said to be the true and antient rent, 131 
Release to be given by ^. to B. as the judge of. Sec* shall 
direct, ^. must procure him, otherwise if such as the 
obligee should devise, 139 

Rents reserved, where several and where joint, 155, 156 

Release of things before the day of performance, where 

good, and e contra, 161 

Restitution where made after reversal of outlary or judge- 
ment, 171 
Release by one plaintiff barreth only himself, 174 
Rent reserved to one and his heirs, or to one or his heirs, 

all one, 181 

Rent charge arreat^ thereof must be paid by him in remain- ' 

der by 32 H. 8. 183 

Resident where a parson must be, and what is a good ex- 
cuse thereof, 195 
Release of one plaintiflf where it barreth the rest, and where 

not, 197 

Revocation of uses where k is well done, and where not, 200 
llent paid by a termor, givcth no seisin to have an assize, 205 
Rent may issue out of one acre, and other liable to dis- 
tress, 220 
Rent may be seek and charge at several times, ib. 
Rent granted to two with clause of distress to one, is seek, ib. 
Rent extinct in esse to some purposes, 224 
Retraxit must be in proper person; and a writ of error 

lyeth after^t, 233 

Replication evill, and yet the plaintiff shall have judge- 
ment, where, and where not, 248 
Repeal of administration, and the force thereof, 249 
Release of all actions, quarrels, sutes, right, &c. what pass- 

eth by it, . 252, 253 

What words amounteth to it, '266 

Recusant, how disabled to grant an advowson by 3 Jac» 296 
Reservation, the proper place is after limitation of the es- 
tate. 
Rent, which is the legal time of payment thereof, 315 
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Payment thereof satis&ctory where it iSf and where it Is 

not, . . ^^^ 

Reservation in the disjunctive, and where with a coodidon 

added, a difference, I 

Rent not payable the last quarter, in what case, ib. 

Recusancy, and the statutes concerning them expounded at 

large, 336, 337, 3Sg 

Rent, acceptance thereof where it doth bar, and where 

not, 339 



Statute of 33 Zf. 8. extends not to suppress good uses, t 

Tenant for life joins in a feoffment with him b remainder 
without deed, it is a surrender of tenant for life, and 
feoffment of the remainder, 4 

Tenant for' life grants to the reversioner, and a stranger, 

a surrender for the moity, 37 

Statutes, excellent rules for the interpretation of them, 37 
Statutes, which of them extend to copihold, and which oot,ib. 
Sheriff is not bound to bring a prisoner in recta linea^ 51 

Old sheriff must give notice to the new of all executions, 5S 
But if the old sheriff die, the new must take notice, ib. 

Statute of 4 /f. 7. construed by the judges against the let- 
ter, . 61 
Statutes against fraud liberally expounded, 63 
Seisin of fealty, is a seisin of all other services, 71 
Seisin of a superior service, a seisin of inferior, ib. 
Seisin of all services superior and inferior by doing ho- 
mage, ib. 
Seisin of one annual service is not seisin of another, ib. 
Seisin in law sufficient for avowry, but not to have assize, 72 
To what services or writs 32 H, 8. doth not extend, 72, 73 
Statutes which concern the king must be taken notice of 

by the judges, 74 

Sheriff, what things are incident to his office, 96,97 

Suspension of a condition or rent, 110 

Sheriff how he must sell a term upon 9Ljim/acia9f 118 

A private statute must be pleaded, 130 

A surrender by acceptance of a new lease, 133 

Sheriff where he may brealfr^a house to doe execution, 172 
and in such case a house is no defence for strangers, 173 
Sewers, commissioners thereof, & their power, 17 S 

Sheriff may take fiosae comitatus in an eatrefitnenty 181 

Services where they shall be multiplied, apportioned or ex- 
tinct, lj6. 312 
Sheriff must not dispute the authority of the court, 30i 
Seisin of a rent, who may give it, 205 
. 6 
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Swans wild in a common riTer» ma^ be seised for the kiogi 316 

A swan-mark must be by grant of iheking»or by prescrip- 
tion, ib. 

Ggneia^ how they must be divided, ib. 

He who hath a swan-mark must have five marks fier an» 
num, by S3 £ 4. ib. 

A swan may be an estray, but so can no other fowl, lb. 

Seisin of a rent, where it needs not to be alleged within 
forty years, 334 

Services where they shall be multiplied, and where extinct, 344 

Sale of chattel after judgement is good, but not, after exe- 
cution, 357 

Surrender of a copihold by letter of attomy good, 373 

SheriiT, what obligations made to him are good by 33 H» 6. 
and what not, S07— 310 

JForma verbam^ l^ forma iegaHsy or CMcntialUf 307 



If tenant in tail suffer a recovery and die, execution may 
be sued against the issue, 5 

Terminua annorum O* temfiuM annorumy and their differ* 
ence, 9 

At the common law none had Capacity to take tithes but 
spiritual persons, or the king, (except in special cases,) for 
a lay-man had no remedy for them till 33 H, S. 31 

A spiritual person may prescribe at the common law to be 
discharged of tithes, ib. 

Before the council of Laterancj a man might pay his tithes 
to any priest, ib. 

How a man may prescribe to have tithes as appurtenant to 
a mannor, 33 

Tithes do not issue out of lands, 83 

Tenant in tail, he in remainder in tail grants for his own 
life, void, ib. 

Otherwise of a grant of a reversion, for he may have ser* 
vices, ib. 

Tender upon a condition where it shall devest an estate, 34 

One wounded at sea, dieth at land, the murtherer cannot be 
tryed, 33 

A translation by the king of a priory into a dean and chap- 
ter is good by 35 H, 8. 59 

Tenant for years ousted shall not hold over, but tenant by 
elegit %\k9\\, ^ 131 

Tender of mony in bagges, is a good tender, 181 

Tender by the lord is not requisite to have the single va- 
lue, 185 

Tenure, see Grant of the King. 
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Trial must be where the land lycth, and not where the pa- 
tent is dated, 192 
Traverse o^ the lease and not of the seisin of the lessor, 196 
Traverse of the second assignment, where not requisite, 302, 

203 
Trial here of a thing done beyond the seas, where it is 

good, 203 

Tenant by the courtesie, where a man shall be, and where 

not, 329 

Taic barred, the reversion being in the crown, where, 239 
Trespasser, ab initio^ what act maketh a man so, 251 

Tender of sufllicient amends for damage feasant, when good, 

when not, 252 

Traverse, where it must be of the tenure, and where of the 

seisin, 263 

Trial of a baron of Scotland by commons of England ^ good 

matter, • 282 

Tayle, by what words created, 285. not descendable, 289. 

barred wiihoiit re com pence, 293 

Tenure revived, preferred before the creation of a new, 286 
Tulfs. w]iere it ought to be granted by 35 H, 8. c. 6. good 

nvtitier, 310, 311 

Tr.iVi ! se of the conclusion where it may be, 325 

Ti-.ne, KnvfiiJI to exercise any nt the common law, 335. and 
vv ij.u acjulteratiou is made therein by the statute of 5 

I'^nani in tail after prssibiiity hath a greater estate in qua- 
iiiy than tenant for life, but not in quantity, 340, and 
what privileges doe belong thereunto, ib. 



Use had is void, but the convey»ince good, 2 

Any man may give I inds to a charitable use, ib. 

What is good policy in any such feoffment, ib. 

Us»s fnture coniin^^ent. destroyed by the feoffment of the 

U'on''-es tenants for life, 7 

27 // 8. rioth not "transfer the possession to any use, but 

f> ly to uses in f'sse\ ib. 

27 //. 8 shall not be taken by equity, ib. 

Usts not avrrrcui;!^, to law, 27 //. 8.' cxecuteth not, ib. 

,U-is anticnl m \y btt revoked; and new raised by one and 

(he sajiie conviyance, 12 

Uses where tlicy may be raised upon general consideration, 

and by what conveyance, ib. 

Wliat consiJj-rations arc good to raise an use, 15 

Uniiy in whut nKinner dischargeth tithes, 33 

An ii-^c of the wives hnd, declared only bv the husband, 

when ii bindeth, and when not, ' C6 
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One \kht declared by the husband, and another by ike wife, 

theyare both void, 2g 

Vjariance kh ptart, wheVe- it avoideth the wholel Hmltfttlon, ib. 
IFse foit6i^h' the-esl^te^'atid veateth accotrdinglyv ib. 

I^tichefi* oP thfe* htlBb^iid4>rtlif^#hei'e it b^rr^th, sf 

Vferdict good by inditecnent^ 39. 115 

^t non e$t firincifiaUay non '&^t' adt^Hotiu^ - 104 

^ury, what contract amounts- thereunto, 161 

Uterquty tOkn- aoiWctlftfc* MtrtHiM^ ^metimes colieaivSy 1 7T 
f^ipie must be from the most certain place, 191 

l^dicty perfect or imperfect^ mtst'stakid nntilF a '^ienhefa* 

ciaa de novo be awarded, 2^il 

Ft If amda^ where good in writs, and where not, 266 

Verdict^ insufficient, shall not be supplied by a writ of in- 
quiry, and where it may, 314 
Uses revoked and new limited, by what act, 321 
Unity, a discharge of payment of tithes, it must have four 
requisites, 334, 335 

w 

Warranty, what words make it general, 1 

In wills the intent to be observed, 43 

Wills, much learning, and what inheritances are devisable 

by 33 8c 34 H. 8. 45, 46 

Will countermanded by mariage, 113, 113 

Waste, in what things it may be committed, 1 14 

Wager of law, where it lyeth, 134 

Warranty special, what lands shall be recovered in it, 138 

Waste promissive not actionable, but voluntary waste is, 134 
Waste lyeth not after the death of the wife against the 

baron, 164 

It lyeth against tenant for life after the death of him in re- 
mainder, ib. 
Warranty where it commenceth by disseisin, 166 
Wrecks excellent matter of it, 178, 179 
Will, where directory, and where declaratory, without refer- 
ence to power, 193 
Wardship of the daughter, where the father shall have it, 195 
WiiT^f^yii^y infra anno9 nubileti 196 
Will, to the making thereof a perfect and disposing memo- 
ry necessary, ib« 
No wardship if the heir be knighted in the life of his an- 
cestor, 309 
Wills, good resolutions upon 33 H. 8. of wills, 310 
Warranty intire, and barreth all upon whom it descend s, 33 1 
Will, it inureth by way of executory devise, 343 
No wardship, if no heir, 355 

54 
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Wager of hw^ where, 8T6» 37T 

Wardship by 33 H. 8. whete» S84. iwr 

Wardship vested, shall not be devested by the king, ib. 

Wardship, but not primer §ei§m of a fruitless reversioii, ib. 
Wills 33 fc 34 H. 8. largely debated and expounded, 30 1, 309^ 

303 
Warranty cannot enlarge an estate, 306 

Where it may be given in evidence, b. 

Writ where it shall abate by death of one of the plaintift, 

and where not, 31T 

Writ of enquiry, when issuable^ 3M 



r 

Mm to the Tweyik and Thirteenth Books of Coke's 

Siports* 



jteceuary none in treason^ petit Lurceoy and treappsBt^ 364 
cannot be punished by the common law where it has 
not jurisdiction of the principal, 39 1 

Vide Stealing Women, 
jietianj when cause of arising in Cheaur^ may be alleged 

elsewhere, 373 

on the case, for a Csdse return, 380 

for perjury, ih- 

personal, when included in the word goodsy 344 

popular, effect of king's pardon in, 351 

Adndrdty^ its antiquity, 363 

jurisdiction, 363. 365. 373. 380. 391 

Aid to be paid by tenant b burgage, 387 

Appeal of robbeiy, proceedings agamst appellanu and abet- 
tors, ^ 3T9 
Apple% not within the 5 Ed. 6. c* 14. 384 
Arreat when may be made on susfHcion, 36$ 
Aunm Regintc when due, 349 

B 

Benevoienee illegal, 377 

BUhope bow created, 346 

alienation by Ushops of consolidated seesi when to 

be confirmed by both chapterSf 360 

Brewer within the 5 ^^ c. 4. 384 

Bridget bv whom, to be repaired, 387 

Buggary is felony, 353 

there must be penetration and emission, &b. 
Burgage^ vide Tenure^ 

Burgetaea by whom to be elected, 377 

c 

CAaae, 349 

Comndadon of inquiry, illegal, 351 

of sewers, to what it extends, 388 

CamndaaUmera, high, jurisdiction 06 348. 355, 356. 359. 364, 

365* 384 

proceed by citation, 356 



r 
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C^nuderation for the advancemeiit of a totii mil raise a nwt 

to hk wifey 390 

Contfuracy^ writ of, when It lies, 380 

bill for, in the aUr-cbamtHM** 368 

Vide Judge. 
Contullation cannot be granted jMU of courty 354 

when to be granted, 355 

when not, 393 

Contemfttf scandal of the king and govemment, 354 

denying to be examined before the couQcil, 369 

Convocation how to be assembled, S61 

canons, when to be executed, ib. 

Cofiykolder when he may cut down trees, 396 

Vide Fine and Trc9fiaBa, 
Court qf Common Pleaa may grant prohibitions, 357* 873 

Courtj Ecdewatticat^ surmise that court would not allow 

eingvlarie teetisj not sufficient to have a prohibition, 359 

has jurisdiction of all that belongs to the original 
matter, ib. 

eiiicers of, within the 5 Ed. 6. against corruption, 362 
Curtesy of lands purchased after the death of issue, 886 

Custom where to be paid, 348 

when may be imposed by the king, 358 

not grantable, ib. 

at common law, ib. 

of London, child's portion, 374 

de modo decimandi^ to be tried at common law, 384. 388 

D 

Dedt may be brought by husband and wife for tithes of a 

rectory demised to them, 9S9 

Vide Rent. 

Deed avoided for covin, 367 

one not named in the premises cannot take by the 

habendum^ 393 

Dignity^ how lost, 373 

Dowevy requisites of title to, need not be simultaneous, 386 

afier elopement, denization and attidnder and pardon, ib. 

Vide Fine, . 

E 

JEiectio Firmtt how parts of land are to bp demanded, 394 

Election how determined, 374 

Estate taii, after discontinuance by the ancestor and attain- 

der, goes to the king and not to the issue, 34S 

Evidence^ parties to a usurious contract shall not be admit- 
ted as witnesses, 359 
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J^e for probate, 386 

J^elony^ a man shall not answer for a previous felony after 

attainder or pardon, 370 

Jfin^ by an infant if unavoided during his minorityi is goody 378 
fraudulently acknowledged, is good, ib. 

acknowledged by an infant and the uses declared 

thereon, are good, ib. 

by infant y^me coveriy is good, 379 

when it does not bar dower, 385 

record of, when amended, 393 

en admission of a copyholder, how to be assessedy 383 

Vide Star-chamber, 

JFUhing in the riyer T/iame9, 367 

Forest, 349 

Forfeiture for recusancy, 34i 

not to be barred fier oblifuumy ib. 

of felons^ goods, 378 

Vide Estate Tail. 
Forgery y when felony within the 5 jS/1 c. i. 388 

H 

Habeas Corpus^ return to, when insufficient, 365. 373. 380. 

Heresy^ how proceeded ag^nst, 357 

what the high commissioners shall judge to be 

heresy, ib. 

not punishable at common law, ib. 



Wot^ vide Fine. 

Impropriation defective, cured by length of timOi 347 

Indictment before justices of oyer and terminer agsdnst a 
man for procuring himself to be returned on the 
grand inquest, 369 

Vide Treason und Fine, 

Jn/antj vide Fine. 

Inguestf Grand^ panel how to be made and altered, ib. 



Joint TenantSy vije Use. 

Judge, conspiracy lies not against, 350 

Judge, Eccledastictdf when and as to what he may examine 

on oath, 350. 384 
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Judge^ EcclenoMtical^ liable to the statutes oifir^muntre^ SM 
jurisdiction of, to be detenmned by the judges of the 

common law» 354. S64 

may be a layman* 374 

Judgment reversed for want of return to the venire Jadatf S9ft 
Jurisdiction is not given by the admisnon of the party, 362 
JuMticeB in WaieM^ how to be constituted, 355 

Ju9tice9 (if the fieaee^ when may issue a a^uti9 utlagotum^ 3T1 
when may make spedal warrant, 381 



Idtrceny fietit^ vide AeccBvary, 

Xaw, Eccletiaaticalf 355. 359 

Leasey by tenant for life excepting timber, 394 

for years, determining on death of lesseesy 396 

Vide Rent. 

M 

MoMMlaughterj sudden revenge of a friend or of a son, 366 
Mesne firqfitt belong to plaintiff in error after reversal of 

judgment, 385 

Murder^ killing is not murder if it happen in reasUng a 

tortious arrest^ 356 

^fflfCf jury in a second office not concluded by a former 

office, 371 

when unnecessary, SS5 

when insufficient, 389. 398 

found for the king, when he shall not have the mesne 

profits, 390 

when a dying seised is not necessary to entitle the 

king, ib. 

when yknmayacfV sufficient, 391 

when may be traversed, 395 

Bfficesf erection of new, for the benefit of an individual, is 

illega]| 376 



Parish Clerk^ 597 

ParUatnent^ form of proceeding in both houses, 375. 395 

baron of, how created, 360 

in Ireland^ acts of, how affirmed or altered, 373 

Pr^^ury punishable at common law, 371 

Vide Action. 

Pr^munircy trial of a peer for, 368 
6 
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J^erogasivej pre-emption of iiiii 346 

punrejwice of salt petre» 347 

nan ob%tantej 348 

the king cannot decide causes, 358 

kingf s proclamation cannot create an offence^ 363 ' 

king may create dignities, 363 

confer dignitiesj 373 

pardon, 351. 381 

^retcrifitioni when to be barred bjr pleading the apedal mat- 
ter, 395 
/'n'Mft'priyileged from arrest at common lav, 370 
Fnmer Seimn^ when the king shall not have it, 391 
jProhikUhnj when it lies, 359. 373. 383, 384 
when not, 362 
when may be granted generally, 354 
proceedings in, 356 
to the presidents of Walet and Y<frkf 357. 387 
Vide Court qf Common Pleat and Court^ Eccleria%HcaL 

'^ R 

« 

Beeognuancetf when chattels personid, 344 

MeUuion^ not to defeat lawful acts or discharge wrongdoers,' 385 
Rtnt does not go to the heirs of lessor unless named in the 

riesenration, * 353 

upon what conveyances it may be reserved, 392 

may be severed, and debt lies for a part, 393 

when a party comes to the reversion by several con* 

sequences, he may have one action for the rent, ib. 

JUveTMi by whom to be cleansed, S87 

Road9y by whom to be repaired, ib. 



Seandalum Magnatum^ at common law, 381 

what is, ib« 

Simony renders the presentation of an innocent presentee 

void, 361. 37Q 

Bliandtr^ when defendant may justify that he heard the 

words from a third person, 382 

for charging plaintiff with murder, what should be 

shown, 397 

of a barrister, ib. 

ibr what words it does not lie, 394 

S^BT'Chamber will punish the malicious preferring a bill, 371 
practice o^ 377. 395 

punishes commissioners for improperly taking ac« 
knowledgment of a fine, 378 

Vide Consfiiracy^ 



rJ 
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StecUing Women^ when felonf» 540 

who principals and who acceflsuies^ ib. 

what is not within the statute, 3G9 

^fray goes to the lesseCf 370 

Striking in courti 360 



Tenure as of an honour or in cafiitey 383 

in burgage, is tenure in socaget 33r 

Ttmej when material in an indictment, when not, SB8 

Tithe9^ action for, 3B6 

Tonnage and Poundage^ 353 

Treason^ ISgh, counterfeiting great seal, 347. 364 

indictment may be general, 34f 

Vide Accessary* 
Tresfiassy a passenger may throw over goods to lighten a 

vessel, 358 

action for a trespass mesne shall not be brought by 

plaintiff in error after reversal, but by defendant^ $B5 
by lessee against lessor, 395 

by copyholder against lord, 39T 

Vide jfccessary. 



Verdict should be full and direct, 398 

Vicarage^ lawful endowment o( when presumed, 345 

u 

Use^ upon what conveyances it may be limited, whit not, 393 

how joint tenants may be seised to a use, 393 
Vide Consideration and* J^ne* 

w 

Wardshl/i, when there shall not be, 392 

Winding Shtety property ifi, 894 

WHt de heretico comburcndo^ whether it lies, 368 



THE END- 
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